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TO    THB 


SECOND  PART  OF  THIS  VOLUME, 


To  account  for  the  delay  in  completing 
the  second  part  of  this  volume,  would  be  as 
tedious  to  the  reader  as  to  the  author.  The 
reader  may  be  assured,  that  the  delay  has 
given  him  the  advantage  of  possessing  this 
part  of  the  work  in  a  far  more  enlarged  and 
perfect  state  than  it  would  have  been  if 
published  from  the  original  MSS- 

For  the  Index  the  profession  are  in  a  great 
measure  indebted  to  John  James  Park,  Esq. 
a  gentleman  who  will  soon  become  a  com- 
petitor for  public  favour  in  the  line  of  his 
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profession  :  and  to  William  Lee,  esq.  I  hav« 
to  acknowledge  his  kindness,  in  having  de- 
voted a  large  portion  of  time,  in  researches 
for  authorities  in  support  of  the  propositions 
advanced  in  the  work.  As  the  work  was 
written  without  any  previous  collection  of 
authorities,  the  completion  has  been  re- 
tarded more  on  that,  than  on  any  other 
account. 


A  review  of  the  Table  of  Contents  will  give 
to  the  reader  a  general  outline  and  compre- 
hensive view  of  the  various  interesting  sub- 
jects he  may  expect  to  find  in  this  volume. 

7,  Lincoln's  Inn^  New  Square^ 
August  f  1815. 


u 


PREFACE 


TO    THK 


SECOND  VOLUME. 


A  LONG  interval,  has  elapsed  since,  the 
publication  of  the  former  voiiime  of  this 
work. 

The  second  volume  has  been  delayed 
longer  than  was  intended.  This  delay 
has  arisen  from  various  causes^  personal 
to  the  author,  and  which,  if  fully  detailed, 
would,  he  is  satisfied,  be  received  as  an  ex- 
cuse, by  those  to  whom  he  has  to  apologize^ 
His  anxiety  for  the  success  of  this  volume, 
and  his  still  greater  anxiety  not  to  submit 
to  the  public  any  thing  that  had  not  been 
well  considered,  have  principally  caused  the 
delay. 

Not  content  with  the  manuscript  as  ori- 
ginally intended  for  publication,  each  chap- 
ter has  been  enlarged,  and  the  new  arrange- 
ment which  became  necessary,  on  that  ac- 
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count,  has  caused  infinitely  more  labour  and 
anxiety  than  the  original  composition. 

The  chapters  now  offered  to  the  profession 
treat  of  declarations  of  uses,  of  JineSy  and 
recoveries,  also  of  leases  ;  and  there  is  added 

■ 

the  first  part  of  the  chapter  on  that  impor- 
tant subject,  the  assurance  by  lease  and  re-- 
lease.  Something  very  extraordinary  must 
happen  to  delay  the  publication  of  the  re- 
mainder of  this  volume,  beyond  Michaelmas 
Term.  It  will  complete  the  chapter  on  lease 
and  release,  and  give  a  few  selected  prece- 
dents with  the  indexes. 

The  importunity  with  which  this  volume 
has  been  demanded  by  the  profession,  has  in- 
duced the  author  to  publish  it  in  parts,  and 
he  has  more  readily  concurred  in  this  arrange- 
ment, that  the  purchasers  of  the  former  vo- 
lume, who  think  fit  to  have  part  of  the  second 
volume,  may  be  gratified ;  and  that  the  pro- 
fession at  large  may  be  satisfied  that  the 
work  is  in  a  state  of  forwardness.  To  many 
also,  it  is  more  eligible  to  pursue  a  subject 
of  this  sort,  by  slow  and  gradual  means, 
than  to  be  burthened  at  once  with  a  large 
book. 

Whatever  may  be  the  opinion  respecting, 

the  facility  of  discussing  these  three  appa- 
rently simple  subjects,  of  deeds  leading  and 
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deeds  declaring  the  uses  of  fines,  leases,  and 
lease  and  release ;  the  author  can  safely 
and  truly  assert,  that  these  chapters  have 
cost  him  more  anxiety  and  actual  labour, 
than  the  more  abstruse  subjects  to  be  found 
in  the  former  volume.  For  that  volume  he 
had  an  abundance   of   materials   ready  at 

r 

hand  ;  while  for  the  present  volume  he  has 
been  under  the  necessity  of  searching  very 
diligently  for  useful  matter.  And  the  chap* 
ter  on  lease  and  release  has  led  to  a  more 
extensive  investigation  and  research  than  he 
expected. 

As  might  have  been  collected  from  the 
preface  to  the  former  volume,  the  chapter  on 
deeds  of  uses  has  been  written  since  the 
publication  of  that  volume.  This  alone 
would  not  have  greatly  retarded  the  com- 
pletion of  the  second  volume.  The  prin- 
cipal difficulty  has  arisen  with  the  chapter 
on  lease  and  release.  That  chapter  has  been 
so  much  altered  and  so  much  enlarged,  that 
it  has  required  ten  times  more  labour  in  the 
revision,  than  it  did  in  its  original  foimation* 

The  more  the  author  has  considered  the 
plan  he  has  undertaken,  the  more  he  has 
been  impressed  with  a  sense  of  its  import- 
ance; and,  injustice  to  himself,  and  to, the 
persons  anxious  to  possess  thi$  volume^  he 
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could  not  feel  satisfied  to  send  the  work  be- 
fore the  public,  without  making  it  as  valu- 
able as  it  was  in  his  power.  The  chapter 
on  lease  and  release  has,  in  a  particular  man- 
ner, and  very  deservedly,  excited  in  the 
profession,  a  desire  to  possess  the  second 
volume.  This  has  been  a  great  inducement 
to  treat  the  subject  more  fully  than  was 
intended  ;  that  the  profession  may  not  be 
disappointed,  at  least  as  far  as  such  disap- 
pointment could  be  prevented  by  the 
author. 

Considering  the  leaseand  release,  from  its 
general  use,  as  the  principal  assurance  in 
modern  practice;  and  for  that  reason 
most  deserving  of  having  its  nature  and 
parts  thoroughly  understood,  the  author 
has  exerted  himself  most  strenuously,  to 
make  the  principles  on  which  it  depends, 
and  its  application  in  practice,  intelligible  to 
the  meanest  capacity ;  and,  while  interesting 
the  reader  on  this  important  subject,  the 
author  has  endeavoured  to  elucidate  the 
learning  connected  with  this  assurance,  by 
those  points  which  are  incidentally  brought 
under  the  notice  of  gentlemen,  who  prepare 
or  consider  the  effect  of  deeds  of  this  kind. 
In  particular,  he  has  always  availed  hijnself 
of  any  fair  opportunity,  of  inculcating  the 
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knowledge  of  the  doctrine  of  uses,  since 
without  understanding  this  branch  of  the 
law,  no  one  can  fully  comprehend  the  ope- 
ration or  effect  of  one  tenth  part  of  the  deeds 
which  are  prepared. 

So  much  is  to  be  found  in  approved  books 
on  the  subject  of  ordinary  leases,  that  to  make 
the  leading  features,  and  great  outlines,  of  this 
important  and  extensive  head  of  the  law,  fa- 
miliar to  the  student,  and  lay  the  foundation 
for  his  understanding  the  practical  directions 
for  preparing  leases,  and  for  a^  oiding  those 
errors  into  which  many  fall,  from  a  mistaken 
opinioh,  that  any  one  can  prepare  a  lease,  has 
been  the  principal  duty  of  the  author.  That 
no  subject  has  afforded  more  discussion,  or 
abounds  with  more  nice  distinctions,  than 
the  cases  which  have  arisen  between  land- 
lord and  tenant,  and  between  tenants  and 
persons  having  an  interest  in  impeaching 
their  leases,  are  facts  which  are  incontro- 
vertible, and  prove  how  mistaken  is  the 
notion  which  has  been  entertained  on  this 
point. 

As  far  as  the  author  can  judge,  this  volume 
will  be  found  more  useful  than  the  former. 
This  opinion  may  be  erroneous.  It  is  formed, 
however,  on  the  acknowledged  utility  of  the 
i§ubjects,  and  the  fullest  conviction  that  the 
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pains  bestowed  on  these  three  chapters  ex- 
ceed all  reasonable  belief.  This  labour,  will, 
it  is  hoped,  be  ascribed  to  its  proper  motive ; 
a  wish  to  put  into  the  hands  of  the  student 
a  book,  which,  though  by  no  means  expected 
to  be  free  from  error,  may,  in  its  general 
principles,  and  its  practical  directions,  con- 
tribute to  assist  the  rising  generation  of  the 
profession,  and  render  the  knowledge  of  con- 
veyancing more  simple,  more  general,  and 
more  correct.  By  confining  the  attention  of 
the  reader  to  useful  points,  and  teaching  that 
which  deserves  his  first  and  most  early  at- 
tention, great  progress  is  made,  within  a 
short  time,  in  laying  the  foundation  of  more 
extensive  knowledge,  and  for  the  correct  ap- 
plication of  that  knowledge.  The  principal 
difficulty  in  studying  the  law,  is  to  select 
the  parts  which  are  useful;  and  to  distinguish 
out  of  the  immense  mass  of  contradictory 
decisions  and  opinions  to  be  found  in  a 
lawyer^s  library,  those  points  which  are  ac- 
knowledged to  be  sound  law,  from  those 
which  are  over-ruled :  or,  from  the  qualifi- 
cations added  to  them  by  subsequent  de- 
cisions, stand  in  need  of  explanation.  The 
students  of  the  present  day  possess  the  in- 
calculable advantage,  of  having  their  diffi- 
cultieSi  in  this  respect^  materially  relieved. 
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and  their  labours  abridged^  by  the  system 
of  bringing  before  the  public,  treatises  oa 
particular  subjects,  in  a  connected  series  of 
observations  ;    tracing  the  law  to  its   prin* 
ciples ;  shewing  the  rules  which  govern  the 
subject ;  the  cases   which  illustrate  those 
rules;  and  the  exceptions   of  which  they 
admit ;  and  the  anomalies  introduced  by  a 
departure  from  those  rules  and  from  those 
principles.  By  means  of  books  of  this  sort,  a 
student  is  enabled  to  become  more  familiar 
with  the  subject  in  a  few  months,  than  he 
otherwise  could  have  done  in  as  many  years. 
For  one,  the  present  author  feels  infinitely 
indebted  to  the  exertions  of  those  gentlemen, 
who  have  so  materially  abridged  the  labours, 
arid  aided   the  researches  of  the  student, 
and  the  practitioner;  and  laid  the  foundation 
for  reducing  the  law  into  a  system,  which 
leads  to  sound  and  solid  information ;  at  the 
same  time,  assisting  and  encouraging  indus- 
try.    Without  the  labours  of  a  Piggot,  a 
FearnCy  2i Butler,  diCruise,  and  a  Watkins,  how 
little  would  the  important  subjects  of  which 
these  gentlemen  have  treated,  have  been  un- 
derstood, compared  with  the  knowledge  now 
possessed  even  by  very  young  men  on  these 
intricate  subjects :  and  it  is  only  by  pursuing 
legal  subjects  through  these  and  the  many 
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other  valuable  treatises  of  modern  date,  that 
a  student  canexpect  to  make  himself  master 
of  any  particular  subject,  within  a  reasonable 
period;  or  to  keep  his  knowledge,  when 
acquired,  within  the  reach  of  his  memory, 
and  applicable  to  practical  purposes. 

Truly  happy  will  the  author  of  this  volume 
be,  if  his  labours  through  a  long  professional 
life,  directed  to  promote  the  same  object, 
and  assist  in  attaining  these  happy  results ; 
results  in  which  society  at  large  as  well  as 
the  profession  is  interested  ;  have  been  suc- 
cessful :  and  highly  gratified  will  he  be,  if 
this  volume  shall,  from  its  reception  by  the 
profession,  afford  him  the  satisfaction  of 
reflecting  that  his  sacrifices,  to  fulfil  his 
engagements  with  the  public,  have  not,  in 
their  estimation,  been  made  in  vain. 

Inner  Temple, 

bthJuney  1809. 
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THE  DEDICATION 

TO    THl 

FIRST  PART  OF  THIS  VOLUME 

WAS   TO 

LANCELOT  SHADWELL,  Esq. 

IiATB   OF   LINCOLN'S  INN,   NOW  DECEASED  ; 

In  these  Terms, 

The  great  experience  you  have  had,  and 
the  eminence  you  have  deservedly  attained^ 
in  the  conveyancing  department  of  the  pro- 
fession, have  made  me  anxious  to  place  this 
volume  of  a  work,  so  intimately  connected 
with  the  subject  of  our  pursuits,  under  your 
protection. 

It  was  intended  that  the  subjects  which 
will  be  included  in  the  third  volume^  should 
}iave  possessed  this  advantage. 

They  had  a  better  claim  to  this  protec- 
tion, from  the  circumstance  of  your  having 
honoured  them  by  a  perusal,  and  kindly 
suggested  some  corrections  ;  of  which  I 
readily  availed  myself. 
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But  as  the  third  volume  cannot,  with 
convenience,  and  consistently  with  other  en- 
gagements, appear  during  the  present  year, 
I  embrace  the  opportunity  which  the  pub- 
lication of  this  volume  will  afford  me,  of  ex- 
pressing the  high  sense  I  have  always  enter- 
tained of  the  kindness  and  liberality  I  have 
uniformly  experienced  in  my  professional 
intercourse  with  you  :  and  of  my  admiration 
of  the  sound  and  extensive  practical  infor- 
mation you  possess  ;  the  necessary  fruits  of 
a  long  and  laborious  employment  of  emi- 
nent talents,  in  the  study  and  application 
of  the  rules  of  property;  and  in  the  discharge 
of  the  arduous  duties  of  your  profession, 
equally  to  your  honour,  and  the  advantage 
and  satisfaction  of  the  profession  at  large 
and  the  public. 

And  with  great  respect, 

I  am,  dear  Sir, 
Your  very  faithful  and  obliged  servant^ 

RICHARD   PRESTON. 
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Note  to  end  of  page  \96. 

9 

Such  was  the  general  understanding  of  the  profession^  down  to  the^ 
jear  1817^  though  in  Bacon's  Abr.  Lease  H.  S.  pL  1.  the  doctrine 
IB  quite  in  unison  with  the  decision  afterwards  noticed.  In  Hilary- 
term  in  that  year^  the  Court  of  King's  Bench  decided  that  a  lessee, 
or  to  put  the  case  more  correctly,  his  surety,  cou]d  not  set  up  the  act 
or  default  of  the  lessee,  as  addence  against  the  lessor  on  the  groundl 
that  the  lease  h«d  become  void,  by  the  operation  of  a  condition, 
declaring  that  in  events  which  had  happened,  the  term  should  be 
void.  Most  cf  the  cases  on  the  subject  were  dted  and  urged  by 
Mr.  Giffiml  on  behalf  of  the  surety :  but  the  court  consider^  the 
point  so  dear  against  the  surety,  that  it  was  unnecessary  for  Mr. 
Richardson  to  argue  the  case  On  the^part  of  the  lessor.  This  point 
may  now  be  consioered  as  settled,  contrary  to  the  condusion  drawn 
In  page  196;  and  possibly  this  decision  may  induce  the  ulterior 
eonsequence,  contrary  to  the  former  cases,  that  the  lessor  may 
dispense  with  the  condition  by  treating  the  lessee  as  tenant  after 
notice  of  the  forfeiture.  Many  of  the  old  cases  dted  by  Mr.  Gifford 
assumed  that  a  condition  of  this  description  was  part  of  the  limitation, 
or  more  correctiy  sneaking,  part  of  the  contract,  giving  to  the  lessee 
as  well  as  to  the  lessor  the  right  of  putting  an  end  to  the  lease; 
while  the  Court  of  Kmg's  Baich  hare  treated  the  condition  ai^ 
distinct  from  the  limitation,  and  as  for  the  benefit  of  the  lessor  only  ; 
80  that  he  has  the  option  of  taking  or  waiving  the  advantage  of  a 
breach  of  the  condition.  In  former  times  leases  for  years  were  consider^ 
ed  as  mere  contracts  for  the  possession,  and  might  well  be  considered 
as  for  a  chattd  interest,  so  that  the  condition  formed  part  of  the 
terms  of  the  bargain,  while  a  condition  annexed  to  an  estate  of 
fi^eehold  was  collateral  to  the  estate,  and  an  entry  or  daim  was  neoes- 
sary  to  avoid  the  estate  for  a  breach  of  tiie  condition.  Even  in  a 
Jiinitation  to  uses  with  a  proviso  of  cesser,  the  proviso,  especially  if 
it  be  by  way  of  conditional  limitation,  will  operate  without  entry 
or  claim  and  instanter,  and  ipso  facto,  defeat  the  estate,  as  is  already 
noticed  in  page  197. 

It  is  fit  to  guard  the  profesdon  against  the  practice  of  termors  for 
years  making  feoffinents,  to  gain  the  frediold,  thouffh  they  first  assign 
their  terms  to  a  trustee,  with  a  view  to  protect  agsoDatforfeiture,  and 
to  attend  the  inheritance. 

A  late  decision  of  the  court  of  Kmg's  Bench,  (Hilary  Term,  1817.) 
on  amotion  for  a  new  trial,  treated  the  term  asfiffeited.  There  was 
abundance  of  prindple  and  even  of  deddon  to  lead  to  that  oon<« 
elusion;— 

In  the  first  place  it  is  a  firaud  on  the  part  of  the  termor,  to  attempt 
to  gain  the  freehold. 

^y.  The  admission  by  the  assignee  of  a  tide  m  the  &affee  to  the 
reversion,  is  an  attornment  to  a  stranger ;  and  by  the  rules  of  thcf 
common  law  attornment  by  a  termor  to  a  stranger  is  an  abandonment 
of  the  tenancy,  a  destruction  of  the  privity,  between  the  termor 
and  the  reversioner,  and  a  forfdture  of  the  term. 

Throgmorton  v.  Whdpdale,  B.  R.  HiL  9  Geo.  3.  B.  N.  P.  96. 
Doe  ex  dem.  Foster  v.  Williams,  Cowp.  621.  Peake  196.  Espi'« 
nasse  462.  per  Lord  Redesdale,  in  Hoi^enden  V.  Lord  Antae»y> 
2  Sdioalea  and  Lefiroy,  p.  625. 


t»RACTICAL  TREATISE 


ON 


CONVEYANCING- 


CHAP.  I. 


OF  DEEt>S  to  LEAD,  AND  DEEDS  TO  DECLARfi, 

THE  USES  OF  FINES. 


jTHE  books  abound  With  various  distinct 
tioDS^  concerning  the  declaration  of  the  uses 
of  fines,  recoveries,  and  other  assurances. 
Sonae  of  these  distinctions  relate  more 
immediately  to  agreements  for  fines  to  be 
levied,  recoveries  to  be  suffered,  and  the  like ; 
while  others  relate  to  deeds,  declaring  the 
uses  of  fines  already  levied,  recoveries  al-* 
ready  suffered,  or  conveyances  already  made. 
Cases  of  the  former  description  relate  to 
that  species  of  assurance,  which  is  usually 
denominated  a  deed  to  lead  the  uses  of  a  fine  ^ 
&c.  ;  and  cases  of  the  latter  description  re- 
late to  those  deeds  which  are  generally,  and 
properly,  styled  deeds  to  declare  the  uses  of 
JineSy  &c.  There  is  a  third  species  of  assur- 
ance>  partaking  partly  of  the  nature  of  a 
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deed  to  lead^  and  partly  of  the  nature  of  a 
deed  to  declarcj  the  uses  of  a  fine,  &c.  as  a 
conveyance  made  to  the  intent  that  a  common 
recovery  shall  be  suffered  to  uses ;  and  it  is 
to  be  lamented,  that  many  treatises,  valuable 
for  the  information  they  afford,  have  not 
adverted  to  this  species  of  assurance,  as  re- 
gulated by  other  rules  than  deeds  to  lead 
the  uses  of  fines,  &c.  Without  understand- 
ing the  precise  nature  of  these  several  assur- 
ances,  the  rules  of  law  by  which  they  are 
governed,  and  the  distinctions  to  whidi  they 
give  rise,  it  will  not  be  easy  to  comprehend 
the  books  treating  of  these  subjects.  No 
use  can  arise  in  any  deed  operating  at  the^ 
common  law,  unless  an  estate  oi freehold  is 
transferred,  to  supply  a  seisin  to  these  uses. 
A  fine  pr  recovery  must  operate  as  a  con- 
veyance of  an  estate  of  freehold,  as  a  pre- 
liminary step  to  a  declaration  of  uses.  As 
faer  as  ft  is  merely  a  release  of  rights  or  con- 
firmation of  title^  no  uses  can  be  declared 
with  effect,  because  no  seisin  passes  ;  and  as 
often  as  the  fine  operates  on  the  equitable 
right,  the  uses  Which  are  declared  will  affect 
the  equitable  title  only  by  varying  or  mo- 
difying that  title.  These  uses  will  not  have 
any  influence  on  the  legal  estate,  except  so 
far  as  they  charge  that  estate  by  way  of* 
trust.  A  deed  to  lead  the  uses  of  a  fine  or 
recovery,  is  not  a  conveyance  of  itself ; 
it  has  no   individual,  or  immediate  opera- 
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tion  on  the  seisin,  or  estate ;  it  is  merely  a 
covenant  or  agreement  to  levy  a  fine,  or 
suffer  a  common  recovery  ;  with  a  declara- 
tion, that  the  fine  when  levied,  or  recovery 
when  suffered,  shall  enure  to  certain  uses. 
This  deed,  and  the  fine  when  levied,  or  reco- 
very when  suffered,  will  operate  as  part  of 
the  same  assurance.(a)  .  No  estate  passes 
till  the  fine  is  levied  or  recovery  suffered  ; 
and  in  the  mean  time,  no  uses  can  arise  for 
want  of  a  seisin  to  supply  or  feed  these  uses. 
2dly.  A  declaration  of  uses  supposes,  as 
the  fact  really  is,  the  fine  to  be  levied,  or  re- 
covery to  be  suffered.  Of  course,  the  seisin 
has  passed  to  the  conusee  in  the  fine,  or  the 
demandant  in  the  recovery  :  and  the  uses 
remain  in  a  dormant  and  inefficient  state,  for 
want  of  a  direction  giving  them  a  definitive 
object.  Till  the  uses  are,  by  the  declaration, 
called  into  operation,  they  will  result  to  the 
formerowner,  or  respective  owners,  according* 
to  the  former  ownership  of  the  person,  or 
those  several  persons,  in  such  manner,  as  has 
been  noticed  in  the  former  volume  A' 
long  interval,  even  of  many  years,(A)  may 


(a)  StapiltoD  and  Stapilton,  1  Atk.  5 ;  aad  see  2  Lev.  .54.' 

2  Burr.  1134. 
Ferrers  and  Ctirsoii  v.  Fermor  and  others,  Cro.  Jac,  643. 
Fonutaiii  ».  Cook,  1  Mod.  107.     1  Vent.  195. 
Herring  v.  Brown.  Vfutiis,  368.  371. 
DiDeexdem.  Odiarnev.  Whitehead,  2  Burr.  764. 

[b)  AUham  v.  Anglesey,  Gilb.  £q.  Cases,  16. 
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elapse  before  this  declaration  is  executed. 
From  the  moment  the  declaration  is  executed, 
the  seisin  will  be  bound  with  the  uses,  and 
these  uses  will  arise  from  the  seisin,  transferred 
to  the  conusee  in  the  fine,  or  demandant 
in  the  recovery  ;  and  not  from  that  sei- 
gin  which  the  former  owner  takes  by  vay 
of  resulting  use.  The  seisin  under  that  use 
cannot  be  transferred  without  a  formal  con- 
veyance adapted  to  the  circumstances  of  the 
estate  of  the  party  ;  while  the  seisin,  trans- 
ferred to  the  conusee  in  the  fine,  or  the  de- 
mandant in  the  recovery,  may  be  affected 
and  bound  merely  by  a  declaration  of  uses 
to  arise  out  of  that  seisin. 

Sdly-In  this  species  of  assurance,  asei&in  or 
estate  passes  by  the  operation  of  the  convey- 
ance; the  estate  itself  is  transferred.  Some- 
times uses  are  declared,  so  as  to  arise  imme-** 
diately,  as  in  Stapilton  and  Stapilton.[d)  In 
other  instances,  the  conveyance  is  merely  to 
the  intent  that  a  fine  shall  be  levied,  or  a  com- 
mon recovery  shall  be  suffered,  and  uses  are 
directed  to  arise,  out  of  the  seisin  of  the  co- 
nusee in  the  fine,  or  the  demandant  in  the 
recovery.  Although  the  conveyance  is  made, 
and  the  fine  is  to  be  levied,  to  one  and  the 
same  person  ;  and  although  the  fine  and  the 
conveyance,  or  the  conveyance  and  the  re- 
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(d)  1  Atk.  2. 
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CO  very,  form  part  of  the  same  assurance,  the 
uses  are  to  arise  only  from  the  time  that  the 
fine  is  levied  or  the  recovery  is  suffered,  (e) 
In  the  language  of  Lord  Mansfield,  applied 
to  a  case  of  this  description,  the  deeds  must 
be  considered  as  ejrecu/ory,  till  the  fine  is  levied, 
and  then  the  estate  passes  by  the  fine.  (/) 
It  must  be  reiHembered,  however,  that  the 
person  who  has  already  conveyed  Iiis  es^tate^ 
no  longer  retains  any  legal  ownership.  That 
ownership  has  passed  by  his  conveyance ; 
and  he  is  efiectually  bound  by  the  con* 
veyance,  as  far  as  it  is  operative ;  and 
merely  retains,  in  consequence  of  his  for** 
mer  ownership,  the  power  of  giving  a  more 
complete  effect  to  bis  conveyance,  by  render* 
ing  that  assurance  ab!$olute,  which  was  de- 
feasible, or  by  rendering  that  ownership  in* 
definite,  which  was  at  first  determinable,  {g) 
Lord  Mansfield^s  doctrine,  that  the  deeds 
must  be  considered  as  executory,  is  to  be 
read  with  reference  to  the  rule,  that  for  some 
purposes,  the  fine,  recovery,  and  deed,  are 
parts  of  the  same  assurance ;  they  never 
were  intended  to  deny,  that  the  seisin  passes 
by  the  conveyance.  These  preliminary  ob- 


(e)  2  Burr.  714. 

(/)  In  Doe  ex  dem.  Odiarne  v.  Whitehead^  2  Burr.  714. 

Q;)  Stapilton  v,  Stapilton,  1  Atk. 

Goodright  v.  Mead,  3  Burr.  1703. 

Cheney  v.  Hall,  AmbU  526. 

Moody  V.  Moody,  lb*  649. 
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servations  lead  to  the  consideration  of  the 
rules  which  govern, 

1st,  Deeds  to  lead  the  uses  of  fines,  &c. 

2dly,  Deeds  to  rfec/flre  the  uses  of  fines,  &c. 

3dly,  Deeds  of  conveyance  to  uses,  to  be 
perfected  by  subsequent  fines,  &c. 

Whether  the  agreement,  or  declaration, 
relates  to  a  fine,  or  a  common  recovery,  it  is 
governed  by  the  same  rules.  For  that  reason, 
cases  applicable  to  either  species  of  this 
assurance  will  be  introduced,  as  equally 
relevant  to  the  point  requiring  elucidation  ; 
or,  at  least,  as  often  as  any  distinction 
arises,  peculiarly  applicable  to  either  species 
of  this  assurance,  that  distinction  will  be 
noticed  by  way  of  caution  against  any  error 
into  which  the  reader  might  otherwise  be 
led. 
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As  to  Deeds  to  lead  the  Uses  of  Fines. 

The  general  rules  which  govern  deeds  of 
this  description,  are  to  be  found  in  the 
Countess  of  Rutland^s  case,  {a)  These  re- 
solutions are  in  the  following  terms  : 

First y  "  Although  the  indentures  being 
*^  made  for  declaring  the  uses  of  a  subsequent 
**  fine,  recovery,  or  other  assurance,  to  cer- 
"  tain  persons,  and  within  a  certain  time, 
'*  and  to  certain  uses,  are  biit  directory,  and 
'*  do  not  bind  the  estate   or  interest  of  the 

land  ;  yet  if  the  fine,  recovery,    or  other 

assurance,  be  pursued  according  to  the 
**  indentures,  there  could  not  be  any  bare 
*'  averment  against  the  indentures  taken  in 
'*  such  case,  that  after  the  making  of  the  in- 
"  dentures,  and  before  the  assurance,  by 
*'  mutual  agreement  of  the  parties  it  was  con- 
*  *  eluded  an  d  agreed,  that  the  assu  ranee  should 
"  be  to  other  uses  :  butifotheragreement,  or 
**  limitation  ofuses,  be  made  by  writing,  or  by 
*'  other  matter  as  high  or  higher  ;  then  the 
"  last  agreement  shall  stand  :  for  every  con- 
**  tract  or  agreement  ought  to  be  dissolved 
"  by  matter  of  as  high  a  nature   as  the  first 
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"  deed ;  nihil  tarn  conveniens  est  naturalt 
^^  (tguitati,  unumquodque  dissolvi  eo  ligamine 
^^  quo  ligatum  est.  Also,  it  would  be  incon- 
*'  venient  that  matters  in  writing  made  by 
^^  advice  and  on  consideration,  and  which 
^'  finally  import  the  certain  truth  of  the 
"  agreement  of  the  parties,  should  be  con-«» 
^'  trolled  by  averment  of  the  parties,  to  be 
*^  proved  by  the  uncertain  testimony  of  slip- 
"  pery  memory  ;  and  it  would  be  dangerous 
*'  to  purchasers  and  farmers,  and  all  others  in 
"  suchcases,  if  such  nude  averments,  against 
^^  matter  in  writing,  should  be  admitted. 

Secondly^  ^^  If  the  form  of  the  indentures 
^*  be  not  pursued  ;  as  for  the  quantity  of 
^^  the  land,  or  the  time  within  which,  &c.  in 
"  these  cases,  and  other  like,  where  the 
^^  indentures  be  not  pursued,  averment, 
"  without  writing,  might  be  taken,  that  the 
"  fine,  recovery,  or  other  assurance,  was  to 
*'  another  use  or  intent  than  is  contained  in 
"  the  indenture  :  for  inasmuch  as  the  iqden- 
^^  tures  are  not  pursued,  it  is  reasonable  that 
*^  the  parties  should  be  admitted  to  shew 
*'  the  cause  and  reason  why  they  were  not 
^^  pursued,  by  reason  of  the  new  agreement 
*^  subsequent,  which  in  such  case  might  be 
*^  as  well  by  word,  as  by  writing. 

Thirdly  J ''  Although  the  indentures  are  not 
**  pursuant  in  circumstance  of  time,  quan- 
*^  tity,  person,  and  the  like  ;  yet  if  no  other 
^*  new    mean   agreement    can    be  proved. 
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^'  the  assurance  should  be,  in  judgment  of 
**  law,  to  the  use  contained  in  the  inden-* 
'*  tures. 

Fourthly^  *'  In  the  principal  case,  the  fine$ 
^'  could  not  be  directed  by  both  the  inden- 
'^  tures  ;  that  is  to  say,  by  the  first  indenture, 
^^  to  the  use  of  Earl  Edward,  and  Isabel 
**  his  wife,  *  for  their  lives  ;*  and  by  the  se- 
'*  cond  indenture,  to  the  Earl,  and  the  hefrs 
^^  males  of  his  body,  with  the  remainders 
^^  over,  limited  by  the  second  indenture ; 
'^  and  so  the  fines  to  work  upon  both  the 
"  indentures  (although  perad venture  such 
^'  was  the  intent  of  the  parties) ;  and  that  for 
'^  three  reasons: 

1st,  ^'  The  directions  and  declarations  of 
**  the  first  indentures  werecontrolled  and  frus-* 
'^  trated  by  the  second  indentures,  and  there-' 
"  fore  the  fines  could  notbe  directed  by  both, 

2dly,  ^^  The  indentures  import  several  dis-^ 
^^  tinct,  and  divers  contracts  and  estates ; 
'^  that  is  to  say,  one  to  the  Earl  and  Isabel 
"  his  wife,  and  to  the  heirs  of  the  Earl  j  the 
**  other  to  the  Earl  onlv,  and  to  his  heirs 
^^  males  of  his  body,  with  divers  remainders 
"  over:  so  that  the  fines  ought  for  the  manor 
*'  of  Eykering  to  be  directed,  either  wholly 
*'  by  the  first,  or  wholly  by  the  second,  with- 
*^  out  any  fraction  or  division  of  estates. 

3dly,  *'  It  would  be  against  the  words  and 
**  intent  of  both  the  indentures,  to  make  a 
•'  hotch-pot  and  commixture  of  both,  which 
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**  by  their  creation,  were  several  and  distinct 
"  in  tinie,  in  persons,  and  estates/* 

The  best  course  will  be,  to  consider  the 
several  resolutions,  and  to  examine  how  far 
the  points  in  these  resohitions  are  under- 
stood to  be  law  at  this  day  ;  and  how  far 
they  are  altered  by  statutable  regulations,  or 
by  subsequent  decisions* 

In  this  case,  Edward,  Earl  of  Rutland,  who 
was  seised  in  fee  of  the  manor  of  Eykering, 
by  indenture  bearing  date  the  10th  March, 
21  Eliz.  covenanted  with  Sir  Gilbert  Gerrard 
and  Thomas  Holcroft,  that  he  (the  Earl) 
would,  before  the  end  of  Trinity  term  then 
next  following,  assure,  by  fine,  or  otherassur- 
ance,  the  said  manor  to  the  said  Sir  Gilbert 
and  Thomas  in  fee  ;  with  a  declaration,  that 
this  fine  should  be  to  the  use  of  the  Earl  and 
Isabel  his  Countess,  and  to  the  heirs  of  the 
Earl.  On  the  29th  day  of  the  same  month, 
by  another  indenture,  between  the:  Earl,  of 
the  one  part ;  and  Lord  Burghley,  Sir  Gilbert 
Gerrard,  and  others,  of  the  other  part ;  the 
Earl  covenanted  with  the  parties  of  the  2d 
part,  to  convey  the  said  manor  of  Eykering, 
amongst  others,  to  the  parties  of  the  2d 
part,  or  to  some  or  one  of  them,  before  the 
feast  of  the  Annunciation  of  our  Lady  next 
following  ;  with  a  direction,  that  such. assur- 
ance should  be  to  the  use  of  the  said  Earl^ 
and  the  heirs  male  of  his  body  ;  and  for  de- 
feuit  of  such  issue,  to  the  use  of  the  heirs 
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maleof  the  body  of  Thomas,  Earl  of  Rutland, 
with  divers  remainders  over.  No  fine,  or 
other  assurance,  was  levied  or  mad#  by  Earl 
Edward  before  the  end  of  Trinity  term. 
Afterwards,  viz.  on  the  17th  September  next 
following,  Earl  Edward  acknowledged  a  note 
of  a  fine  of  the  manor  of  Eykering  only,  to 
Sir  Gilbert  and  Thomas,  and  the  heirs  of  Sir 
Gilbert.  On  the  18th  of  the  same  month, 
he  acknowledged  another  note  of  a  fine  of 
the  said  manor  of  Eykering,  amongst  many 
othermanors  mentioned  in  the  last  indenture, 
to  the  parties  of  the  2d  part  in  that  indenture, 
and  the  heirs  of  Lord  Burghley,  one  of  those 
parties.  And  both  fines  were  entered  in 
octabis  Michaelmis  then  next  following.  It 
was  proved  by  witnesses,  that  Earl  Edward, 
as  well  before  the  indentures,  as  after  the  fine 
levied,  told  them,  that  the  Countess  should 
have  the  manor  of  Eykering  for  her  jointure. 

This  statement  of  the  facts  of  the  case  will 
shew  the  application  of  the  several  resolu- 
tions : 

1.  The  first  resolution  admits  that  the 
indentures  were  only  directory ,  and  did  not 
bind  the  estate  or  interest  of  the  land.  All 
the  cases  agree  on  this  point.  In  particular, 
in  Stapiiton  v.  Stapiifon  (i),  already  cited. 
Lord  Hardwicke  noticed,  that  it  had  been 
argued  by  the  counsel,  that  if  the  1st  decla- 
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ration  of  the  uses  is  in  general  to  prevail, 
purchasers  of  estates,  though  they  have  a  re- 
covery for  strengthening  their  title,  with  a  de- 
claration of  the  uses  of  the  recovery  to  them- 
selves and  their  heirs,  cannot  be  safe  ;  for 
the  vendor  may  defeat  such  declaration,  by 
a  precedent  one  to  different  uses.  But  his 
Lordship  observed  :  ''  in  such  cases,  I  think, 
^^  a  recovery  will  not  enure  to  make  good 
^^  such  former  declaration  of  uses,  but  only 
^*  the  uses  of  the  purchase."  Fromthecontext 
it  is  evident,  that  his  Lordship^s  observation 
is  to  be  confined  to  those  instances  in  which 
the  former  declaration  was  merely  executory, 
depending  only  on  agreement,  without  any 
conveyance  to  secure  the  effect  of  that  agree- 
ment. In  a  subsequent  part  of  the  case,  his 
Lordship  observed :  *^  this  case  is  different 
"  from  those  that  turn  only  upon  the  point  of 
**  the  effect  of  a  mere  declaration  of  uses ; 
**  for  a  mere  declaration  of  uses  subsists  only 
^^  upon  the  agreement  of  the  parties,  and  in 
"  such  cases  where  the  agreement  has  been 
'^  changed  by  mutual  assent  of  all  parties, 
*^  there  a  recovery  shall  enure,  to  make  good 
^^  such  last  agreement  or  declaration." 

But  his  Lordsliip  proceeded  to  observe,^'  If 
<^  the  estate  was  vested^  notwithstanding  such 
^*  docteuration  of  uses,  yet  the  recovery  has 
^^  always  be^n  held  to  maJke  good  such  de- 
"  feasible  estate ;  for  the  prior  lease>  charge, 
"  or  estate,  made  by  tenaot  in  tail,  is  only 
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f  ^  defeasible  by  the  issue^  by  virtue  of  the 
"  statute  de  donis^[c)  which  was  made  to  pro- 
^^  tect  the  issue  against  the  alienation  of  the 
^*  tenant  in  tail ;  therefore  the  issue  could 
^^  avoid  such  lease,  &c.  but  not  the  tenant 
'^  in  tail  himself.  But  when  by  the  recqvery 
•^  he  has  gained  to  himself  a  fee,  all  the  rea- 
'^  soning  for  avoiding  the  estate  made  by 
^^  tenant  in  tail  is  gone,  for  the  issue  is 
^^  barred  by  the  recovery/^ 

2.  The  next  point  of  this  resolution  as** 
sumes,  that  when  the  circumstances  of  levy- 
ing the  fine,  prescribed  by  the  agreement  of 
the  parties;  are  observed^  so  that  the  fine  is 
between  the  same  persons,  of  the  same  par- 
cels, and  within  the  appointed  time,  no  aver- 
ment (that  is,  parol  evidence)  can  be  admitted 
to  shew  that  the  fine  was  levied  to  other  uses 
than  those  contained  in  the  indentures.  This 
branch  of  the  resolution  depends  upon  rules 
of  evidence.  As  that  which  was  stipulated 
by  the  indentures  to  be  done,  has  been  done, 
the  law  will  not  allow  parol  evidence  to  con- 
trol the  agreement,  so  as  to  admit  that  that 
which  is  certain,  and  depends  on  the  solemn 
act  of  the  parties,  may  be  varied  by  evidence 
of  less  solemnity.  It  follows,  that  evidence 
merely  by  writing,  as  well  as  parol  evidence y 
will  be  insufficient  to  vary  the  uses  declared 
by  a  deedy  when  the  circumstances  prescribed 
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by  that  deed  are  observed.  In  Jones  v.  Mor^ 
ley[d)^  Lord  Chief  Justice  Holt  also  states  the 
law  to  be :  '*  That  if  the  fine  had  been  levied 
"  pursuant  to  the  covenant^  no  parol  averment 
'*  could  have  been  allowed  to  declare  the 
uses,  or  that  the  fine  was  not  to  the  uses 
of  that  deed ;  and  all  parties  had  been  es- 
topped to  aver  the  contrary  by  parol:  but 
by  deed  subsequent  and  before  the  fine, 
other  uses  may  be  averred/^ — In  these  ob- 
servations note  that  the  second  declaration 
must  be  before  the  fine  is  levied ;  and  that  the 
agreement  of  all  necessary  parties  to  the  va- 
riation of  the  uses,  is  to  be  understood. 

3.  The  third  branch  of  the  resolution  is, 
that  the  uses  contained  in  aformer  instrument , 
either  in  writing,  or  attended  with  the  solem- 
nities of  a  deed,  may  be  varied  by  another 
instrument,  as  solemn  as,  or  more  solemn  than 
the  former  instrument.  This  is  also  adm  itted 
by  the  observations  of  Lord  C.  J.Holt,  taken 
from  Jones  v.  Morley.  Thus,  uses  in  a  deed 
may  be  varied  by  another  agreement  con- 
tained in  a  deed  ;  and  uses  contained  in  a 
mere  writing,  may  be  varied  by  another 
instrument,  merely  in  writing,  or  attended 
with  the   still  greater  solemnities  of  a  deed. 

4.  This  resolution  supposes  the  fine  to 
be  between  the  same  parties;  for  when  there 
is  a  change  in  the  parties,  one  of  those  cir- 


(d)  1  Salk.  677. 
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cumstaiices,  which  excludes  the  admission  of 
other  evidence,  is  wanting ;  and  no  part  of 
this  resolution  denies  the  right  of  the  owner 
of  the  estate,  to  levy  a  fine  to  other  parties, 
and  to  declare  uses,  which  shall  prevail 
against  a  declaration  between  the  parties  to 
a  former  instrument.  By  some  means  not 
easily  to  be  accounted  for,  it  has  been  un- 
derstood, that  no  variation  in  the  uses  can  be 
made  without  the  concurrence  o/"  all  persons 
concerned  in  interest.  That  qualification  is 
correct,  as  applied  to  conveyances  containing 
agreements  under  which  uses  are  to  arise  ; 
since  the  parties  acquire  an  inchoate  in- 
terest under  that  conveyance  :  but  its  accu- 
racy is  questionable,  when  it  is  applied  to 
instruments  merely  directory  ;  as  deeds  to 
lead  the  uses  of  fines,  &c.  The  qualification 
is  sanctioned,  however,  by  the  authority  of 
Lord  Hardwicke.  In  Stapilton  v.  Stapilton,{e) 
he  noticed,  that  it  was  said  at  the  bar,  tiiat 
the  declaration  of  the  uses  was  in  the  power 
of  the  tenant  in  tail,  and  that  he  might  declare 
new  uses  ;  and  he  observed,  *'  I  take  that  not 
*'  to  be  law,  for  such  subsequent  declaration 
"  must  be  by  all  the  parties  concerned  in 
*'  interest.'^  Without  the  context,  it  might 
have  been  supposed  that  his  Lordship's  ob^ 
servation  was  confined  to  the  case  before  the 
court ;  namely,  the  case  of  a  conveyance.  But 

(e)  i  Atk.  7. 
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it  is  impossible  not  to  collect,  that  his  lord-^ 
ship  had  the  case  of  the  Countess  of  Rutland 
in  his  contemplation,  as  warranting  this 
opinion:  for  he  proceeds  to  observe,(y*)  that 
in  the  case  of  the  Countess  of  Rutland^  it  is 
not  laid  down,  that  the  tenant  in  tail  might 
^*  declare  new  uses;  butsaid,  while  it  isdirec- 
tory  only,  new  uses  may  be  declared  :  and 
the  meaning  of  that  is,  that  as  the  uses 
must  arise  out  of  the  agreement  of  the 
parties,  the  parties  may  change  the  uses ; 
but  that  must  be  done  by  the  mutual  con-- 
sent  of  all  the  parties  concerned  in  interest; 
and  in  that  case,  it  was  a  mutual  agreement 
of  all  parties/^  The  accuracy  of  this  part 
of  the  report  may  be  justly  questioned.  In 
the  first  place,  the  observation  is  not  correct 
in  supposing  that,  in  the  Counters  of  Rut^ 
land's  case  J  there  was  a  mutual  agreement  of 
all  parties  ;  or  that  there  was  the  concur- 
rence of  all  persons  concerned  in  interest. 
The  Countess  was  concerned  in  interest,  and 
yet  she  did  not  assent  to  the  second  declara- 
tion. Nor  will  the  case  be  relieved  from  its 
difl&culty,  by  the  answer  that  she  was  not  a 
party  to  the  first  indenture.  Holcroft,  one  of 
the  intended  conusees,  was  a  party  to  that 
indenture  ;  and  it  does  not  appear  that  he 
joined  in  the  second  declaration.  Nor  in- 
deed did  the  Court  enter  into  any  other  dis- 

{/)  I  Atk.  7. 
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quisition  of  the  facts,  than  that  as  the  iirst 
indenture  was  not  pursued  in  its  circumstan* 
ces,  the  second  indenture  might  govern  the 
declaration  of  the  uses  of  the  fine.  A  still 
stronger  ground  for  questioning  the  accuracy 
of  this  part  of  the  report,  is,  that  it  is  not  con- 
sistent with  the  subsequent  part  of  the  same 
report ;  in  which  his  Lordship  declared  his 
opinion  to  be,  {g)  that ''  the  recovery  of  te- 
^^  nant  in  tail  will  not  enure,  to  make  good 
^  such  former  declaration  of  uses,  but  only 
**  the  uses  of  the  purchase,^'  And  in  Jones  v. 
M  or  ley,  afterwards  cited,  one  of  the  persons 
interested  under  the  first  agreement,  did  not 
concur  in  the  second  agreement,  and  yet  the 
second  agreement  prevailed.  When  the  fine 
is  levied  pursuant  to  the  first  agreement,  and 
to  the  persons  who,  by  tliat agreement,  are  to 
be  conusees  in  the  fine,  it  is  consistent  with 
principle,  and  with  the  nature  of  uses,  that 
the  uses  shall  be  governed  by  the  first  agree- 
ment. Before  the  statute  of  uses,  the  conusee 
would  have  retained  the  seisin  or  estate.  The 
question  in  equity  would  have  been,  for 
whom  he  was  a  trustee  ;  in  short,  who  was  to 
have  that  which  at  this  day  is  termed  the 
use.  It  is  reasonable  that  no  agreement 
behind  his  back,  should  make  him  a  trustee 
for  persons  who  were  strangers  to  the  agree- 
ment. He,  and  those  whose  interest  he  sup- 
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ported,  might  contend  that  he  was  subject 
to  no  other  uses  than  those  declared  by  the 
agreement  with  him ;  and  the  evidence 
would  prove  that  he  received  the  estate  to 
those  uses  which  were  contained  in  that 
agreement.  This  seems  to  have  been  the 
origin  of  the  rule,  requiring  the  concurrence 
of  all  persons  concerned  in  interest ;  and  in 
practice  the  case  ought  not  to  be  carried 
further  than  the  principle  from  which  it  ori- 
ginated. Independent  of  this  principle,  it  is 
difficult  to  understand  the  law  on  this  point ; 
for,  suppose  A.  seised  in  tail,  or  in  fee,  to 
cpvenant  with  B.  to  levy  a  fine  as  of  next 
Michaelmas  term,  to  various  uses  in  strict 
settlement,  under  which  he  is  to  be  tenant 
for  life,  with  remainder  to  persons  not  in 
being  ;  and  afterwards  A.  declares  that  the 
fine,  when  levied,  shall  enure  to  other  uses  ; 
what  principle  is  there  to  prevent  the  second 
declaration  of  uses  from  governing  the  title? 
Is  not  the  fine  levied  to  the  second  uses,  and 
not  to  the  first  uses  ;  and  is  it  not  optional  in 
A.  whether  he  will  be  guilty,  of  a  breach  of 
his  covenant,  or  not  1  And  is  the  first  decla- 
ration more  than  a  covenant  or  agreement, 
leaving  in  A.  the  full  ownership  and  power 
of  disposition  of  the  property  to  such  uses 
as  he  shall  think  fit  ?  And  if  he  may  vary  the 
uses  by  a  new  conveyance,  why  is  the  power 
of  doing  it  by  a  new  declaration  to  be  denied 
to  him  ?  It  is  difficult  to  comprehend  the 
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force  of  aiiy  objection  that  can  be  urged 
against  the  validity  of  the  second  declaration, 
except  such  reasons  as  arise  out  of  the  learn^ 
ing  of  uses  in  their  fiduciary  state. 

It  is  only  while  the  agreement  is  directory, 
that  the  uses  can  be  varied.  The  moment 
the  fine  is  levied,  pursuant  to  an  agreement, 
the  estate  is  bound  with  the  uses,  and  they 
^re  executed  into  estate ;  and  to  alter  or  vary 
the  state  of  the  title,  there  must  be  a  new  con- 
veyance,  under  the  seisin  or  estate,  arising 
from  the  uses  ;  or  an  appointment  in  exer- 
cise of  some  power  conferred  by  those  uses* 
An  attempt  to  vary  the  uses  by  a  new  agree- 
ment, so  as  t6  regulate  the  operation  of  the 
fine,  will  come  too  late. 

Vavasor's  case  {k)  is  supposed  to  warrant 
a'  different  conclusion  ;  namely,  that  a  deed, 
executed  after  the  suffering  a  recovery,  may 
be  controlled  by  a  subsequent  deed.  That 
point  Certainly  was  decided  in  Vavasor's  case} 
but  this  case  is. not  to  be  understood  as  an 
authority  governing  declarations  of  uses  at 
this  day.  It  had  the  peculiar  circumstances 
of  deciding  the  right,  under  uses  declared 
before  the  statute  of  27  H.  6  ;  and  all  that 
was  determined  by  that  case,  is,  that  though 
the  uses  were  declared  upon  the  recovery, 
in  favor  of  the  husband  and  wife  and  their 
heirs,  wttd  a  coilveyauce  hdLd  been  made  to 
them  and  their  heirs,  these  uses  were  changed, 

{h)  Dyer,  307.     . 
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by  a  subsiequent  agreement  between  t  be  hus- 
band and  wife,  so  as  to  bind  the  estate  of 
the  husband^  who  survived  his  wife,  with  an 
use  in  favor  of  the  heirs  of  the  wife.  In 
fact,  the  statute  found  the  use,  by  virtue  of 
the  husband's  agreement,  in  the  heirs  of  the 
wife,  and  executed  that  use.  This  authority 
cannot  then  be  applied  to  support  the  posi- 
tion, that  an  use  once  executed  by  means  of 
a  declaration,  can  bechanged  by  a  new  agree- 
ment, without  a  conveyance,  notwithstand- 
ing such  agreement  is  with  the  consent  of 
all  persons  concerned  in  interest. 

The  second  resolution. — This  resolution 
has  been  adopted  from  time  to  time,  and 
is  considered  as  law  at  the  present  day. 
In  Stapiiton  v.  Stapilton,  (i)  the  language  of 
Lord  Hardwicke  is,  '^  Before  the  Statute  of 
"  Frauds,  if  the  deeds  declaring  the  uses, 
^*  had  not  been  pursued,  a  parol  declaration 
"  of  uses  would  have  been  let  in  ;  but  if 
*^  there  is  a  deed  declaring  the  uses,  and 
"  the  common  recovery  is  sufifered  accord- 
"  ingly,  that  would,  before  the  statute, 
"  exclude  a  parol  declaration  of  new  uses.'' 
So  in  Jones  v.  Morleyy  [j )  the  third  resola- 
tion  of  the  Court  was,  that  **  since  the  fine  is 
**  not  according  to  the  deed,  other  uses  may 
**  be  averred,  though  they  were  declared  by 
"  writing,  and  not  by  deed ;  for  by  that  vari- 
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"  ance,  there  is  room  or  occasion  given  to 
*'  inquire;  and  receive  information,  that  the 
"  old  agreement  was  relinquished  ;  and  by 
"  the  same  reason,  the  use  of  a  fine  may  be 
^^  declared  by  parol,  upon  an  original  agree- 
*^  ment ;  it  may  now,  as  in  this  case,  where  * 
**  the  original  agreement  was  relinquished*^ 
The  case  of  Jones  v.  Morley  is  more  remark- 
able for  the  circumstance,  that  the  decision ^ 
turned  on  a  clerical  error-  A  settlement  was 
made  by  lease  and  release,  and  a  use  declared, 
till  a  jointure  should  be  settled  on  the  wife. 
In  Hilary  term  1665,  by  a  deed  dated  in  that 
term,  the  husband  and  wife  covenanted  to 
levy  a  fine  in  next  Hilary  term,  evidently 
meaning  the  then  present  Hilary  term,  and 
the  use  was  declared  to  the  husband  in  fee. 
Two  days  after  the  former  indenture,  by  a 
writing  not  attended  with  the  solemnities  of 
a  deed,  the  husband  and  wife  declared,  that 
the  uses  of  the  former  deed  should  be  revok*- 
ed,  and  the  fine  was  levied  as  of  the  then 
present  Hilary  term  ;  and  the  writing,  and 
not  the  deed,  governed  the  uses.  One  alter- 
ation has  been  made  in  this  resolution  by  the 
Statute  of  Frauds  and  Perjuries,  29  Car.  2. 
In  consequence  of  that  statute,  the  uses  of 
a  fine  cannot  be  declared  merely  by  parol. 
There  must  be  a  writing.  The  statute  enacts, 
sect.  6.  "  that  from  and  after  the  24th  day 
^'  of  June,  all  declarations  or  creations  of 
'^  trust  or  cQnfidence,of  any  lands,  tenements 
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^*  or  hereditaments,  shall  be  manifested  and 
**  proved  by  some  writing,  signed  by  the 
^^  party  who  is  by  law  enabled  to  declare 
such  trusts,  or  by  his  last  will  in  writing,  or 
else' they  shall  be  utterly  void  and  of  none 
^^  efFect/^  With  a  proviso,  that  **  where  any 
*^  conveyance  shall  be  made,  of  any  lands  or 
^^  tenements,  by  which  a  trusC  or  confidence 
"shall  or  may  arise,  or  result  by  the  iropli- 
*^  cation  or  construction  of  law,  or  be  trans- 
**  ferred  or  extinguished  by  act  or  operation 
"  of  law,  then  and  in  every  such  case  such 
*^  trust  or  confidence  shall  be  of  the  like 
'^  force  and  effect  as  if  this  statute  had  not 
*^  been  made/'  And  the  statute  of  4th  Anne 
c.  16.  ^^  for  the  amendment  of  the  law,  and 
'^  the  better  advancement  of  justice,"  after 
reciting  that  ^  it  had  been  doubted  whe- 
ther, since  the  making  of  the  said,  last-- 
mentioned  act  of  parliament,  the  declara^ 
'^  tions  or  creations  of  uses,  trusts,  or  con- 
^^  fidences,  of  any  fines^  or  common  reco- 
^^  veries>  manifested  by  deed  made  after  th^ 
^*  levying  or  suffering  such  fines  or  recoveri^ 
"  are  good  and  effectual  in  law  ;"  enacted, 
^'  that  all  declarations,  or  creations,  trusts, 
•*  or  confidences,  of  any  fines  or  common  re- 
**  coveries  of  any  lands,  tenements  or  heredi- 
'*  taments,  manifested  and  proved,  or  which 
**  shall  hereafter  be  fnanife^d  and  proved, 
*^  by  any  deed  already  made,  or  hereafter 
^'  to  be  made,  by  the  pcurtj  who  is  by  law 
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^^  enabled  to  declare  such  uses  or  trusts, 
"  after  the  levying  or  suffering  of  any  such 
**  fines  or  recoveries,  are  and  shall  be  as  good 
'^  and  effectual  in  the  law  as  if  the  said  last*^ 
*^  mentioned  act  had  not  been  made/' 

The  third  resolution  also  remains  in  force^ 
not  only    unimpeached  by  any  subsequent 
decision,  but  enforced  by  resolutions  in  other 
cases.  Thus  in  the  cited  case  oiStapilton  v. 
Stapiitony  {k)  Lord  Hardwicke  oliserves,  ^'  it 
is  true,  where  there  is  an  agreement  to  svd^ 
fer  a  recovery,  and  uses  are  declared  ;  if 
^'  the  recovery  is  after  suffered,  though  it  va- 
ries in  point  of  time  from  the  recovery  co- 
venanted to  be  suffered,  yet  if  there  is  no 
subsequent  declaration  of  uses,  the  reco- 
^'  very  will  enure  to  the  uses  so  declared.'* 
And  in  the  third  resolution,  in  the  case  of 
Jane$  v*  Morley,  already  cited.  Lord  Holt 
observed,  **  that  without  such  averment,  the 
'^  fine  shall  be  intended  to  the  use  of  the 
first  agreentent,  notwithstanding  the  vari- 
ance.'* In  the  report  of  the  same  case  by 
Lord  Raymond  (/),   the  proposition  is  stat- 
ed more  distinctly  in  these  terms :  "  though 
"  there  is  a  variance  between  the  deed  and 
'*  the  fine,  yet,  if  nothing  appears  to  the  con- 
"  trary,  the  fine  shall  be  taken  to  be  to  the 
"  uses  of  the  deed,  and  in    that    case  the 
"  deed  is  not  only  evidence  of  the  uses,  but 
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*^  the  fine  is,  by  construction  of  law,  to  the 
^^  uses  of  the  deed/^ 

The  fourth  resolution  proceeds  npon  the 
same  principle,  as  is-  to  be  found  in  Beck^ 
withes  case  J  cited  in  the  first  volume,  [m)  This 
doctrine  was  discussed  in  Taylor  v.  Horde,{n) 
and  a  different  doctrine  seems  to  have  pre- 
vailed in  that  case.  According  to  the  deci- 
sion of  that  case,  several  deeds  may  be  con*- 
strued  as  part  of  the  same  assurance  ;  and 
the  uses  in  each  deed  may  have  effect,  as  fair 
as  they  are  consistent.  The  language  of  Lord 
Mansfield  in  tliat  case  was  :  "  as  to  the  first 
"  ground,  that  Lady  Atkyns  had  na  estate 
^*  for  life,  the  whole  argument  depends  upon 
•^  this  proposition,  that  the  lesser  deed  was 
"  executed  after  the  greater  deed,  and  can^ 
*.^  seqpiently  the  power  to  Sir  Robert  Atkyns 
"the  father,  to  make  a  jointure,  was  extin- 
*^  guished  by  the  fine  levied  in  Trinity  term 
^'  1669-  But  the  jury  have  not  found  the 
**  fact,  which  was  first  executed.  Both  deeds 
"  bear  the  same  dates.  They  are  both  con- 
"  sistent.  They  are  both  manifestly  but  o«e 
agreement,  executed  by  different  instru^ 
ments,  to  answer  different  purposes,  and 
'^  to  sufit  (probably)  the  convenience  of  one 
"  party,  who  was  interested  only  in  a  small 
part  of  the  transaction.  The  fine  levied  in- 
Trinity  term  1669,  pursued  both  deeds,and 
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*^  comprises  all  the  premises  in  the  greater 
"  deed  by  which  the  powers  were  created. 

"  It  never  could  be  the  intent  to  revoke 
^*  those  powers  at  the  instant  they  were 
"  created,  by  the  lesser  deed,  which  makes 
"  no  mention  of  them  ;  or  by  a  fine  levied 
"  agreeable  to  the  greater  deed,  in  which 
**  they  are  contained. 
*^  Sir  Robert  Atkvns,  who  survived  the 
transaction  above  30  years,  has  shewn 
by  many  acts,  that  he  understood  the 
powers  to  be  well  created  and  subsisting. 
"  If  it  was  necessary,  we  ought  to  presume 
the  lesser  deed  first  executed,  to  support 
the  clear  intent  of  parties,  in  a  family 
settlement,  made  for  valuable  considera- 
tion ;  for  it  is  impossible  to  suppose 
they  could  really  mean  to  revoke  or  ex- 
tinguish these  powers,  and  take  this  way 
*^  of  doing  it.  But  in  this  case,  there  is  no 
"  room  for  presumption :  the  internal  evi- 
"  dence  of  the  thing  itself  speaks  them  to 
''  be  one  transaction  ;  and  the  same,  to  all 
''  intents  and  purposes,  as  if  expressed  in 
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Of  Deeds  declaring  the  Uses  of  Firus. 

In  deeds  of  this  description,  there  is  an 
interval  between  the  time  when  the  fine  i^ 
levied,  aij4  the  date  of  the  declaration  of 
the  uses.  The  presumption  of  law  is,  that 
the  use  results  to  the  former  owners,  imme- 
diately after  the  fine  is  levied ;  and  it  is 
an  acknowledged  rule,  that  when  there  is 
no  declaration  of  uses,  or  as  far  as  the  de- 
claration of  uses  does  not  extend,  or  is 
ineffectual,  the  use  will  result  to  the  former 
owners,  accordingto  their  respective  interests 
at  the  time  when  the  fine  was  levied  ;  but 
the  iaw  allows  of  a  declaration  of  uses,  at 
any  time  in  the  life  of  those  parties  by  whom 
the  fine  is  levied.  The  law  on  this  point  was 
fully  considered  in  Downman's  case,  (a)  In 
that  case  a  recovery  was  suffered  in  pur- 
suance of  an  agreement,  and  no  uses  were 
declared  by  that  agreement.  After  the  reco- 
very had  been  suffered,  and  by  a  deed, 
reciting  th^  recovery,  uses  were  declared  ; 
and  this  deed,  and  the  uses,  were  found  by 
special  verdict ;  and  one  of  the  questions 
moved  and  argued  in  the  case,  was,  if  the 
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said  indenture,  made  after  the  said  recovery, 
was  sufficient  in  law  to  dir^t  and  declare 
the  uses  of  the  said  precedent  recovery.  And 
it  was  argued,  '^  that  the  said  indenture  was 
^*  not  sufficient  to  declare  and  direct  the 
*'  uses  of  the  said  precedent  recovery,  for  five 
"  reasons  and  causes  :-~lst.  When  a  recovery 
^'  is  sufiered  (it  being  without  consideration,) 
*^  immediately  after  the  recovciy,  the  law 
<^  adjudges  it  to  be  to  the  use  of  him  who 
^^  suffers  the  recovery,  and  his  heirs ;  then, 
''  when  the  use,  in  the  case  at  bar,  was  vested 
"  in  Peter  Vavasor,  immediately  after  the 
'^  recovery  executed  before  the  said  inden- 
'*  tures  made,  this  use  so  vested  cannot  be 
"  divested  by  any  declaration  or  agreement 
**  subsequent ;  and  the  deed  indented  shall 
not  conclude  the  heir  in  this  case,  because 
it  being  subsequent,  cannot  by  the  law 
^^  divest  that  which  was  vested  immediately 
"  after  the  recovery  had.  And  to  this  pur- 
"  pose  they  cited  the  books  in  39  Ass.  p.  3, 
&  46  E.  3.  Assize  357,  where  an  infent 
brough  tan  assize  against  T .  of  certain  lands ; 
^^  the  defendant  said  that  J.  uncle  of  the  in- 
**  fant,  whose  heir  he  is,  held  the  said  land 
•*  of  him  by  homage,  escuage,  andfour  marks 
"  rent,  and  died  seised;  and  because  the  plain- 
"  tiff  was  within  age,  he  seised  the  tenements 
"  by  reason  of  wardship:  to  which  the  plain- 
^^  tiff  said,  that  the  said  J.  held  in  socage, 
*^  &c. :  to  whichT.  the  defendant  said,  to  say 
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*'  that  you  shall  not  be  admitted,  for  the  said 
"  J.  your  uncle,  upon  a  debate  betwixt  us, 
'^  acknowledged  to  hold  the  same  land  of  us 
^'  by  such  services,  by  deed  indented  ;  and 
demanded  judgment,  if  heshail  be  received 
to  say  the  contrary,  and  shewed  thedeed^&c  * 
'^  and  that  case  for  difficulty  was  adjourned 
"  into  this  court,  and  there  it  was  adjudg- 
*'  ed  that  the  said  acknowledgment  or  de- 
*' claration  by  deed  indented,  should  not 
^'  conclude  the  heir  of  J. ;  and  the  reason 
''  of  Thorp,  Chief  Justice,who  gave  the  judg- 
''  ment,  was,  because  by  the  deed  indented, 
^^  other  services  could  not  be  granted  which 
*^  were  not  due  before,  wherefore  take  the 
*'  assize.  So  in  this  case  at  bar,  the  deed  in- 
**  dented  subsequent  shall  not  conclude  the 
•^  heir  of  Peter  Vavasor,  because  it  cannot 
^*  divest  the  use,  which  was,  by  operation  of 
*'  law,  vested  immediately  after  the  recovery. 
*'  And  they  also  cited  35  H.  6.  33  b.  John 
'*  Crook^s  case,  where  the  like  acknowledg- 
"  ment  by  deed  indented  was  made,  &c.  and 
''  estopel  pleaded;  and  it  was  adjudged  that 
^*  the  declaration,  by  deed  indented,  for  the 
'^  certainty  of  the  services,  should  not  bind 
'^  the  heir  of  the  tenant,  who  was  party  to 
"  the  said  deed  indented. — ^2dly,  It  was  ob- 
"  jected,  that  every  declaration  of  uses  upon 
"  recoveries,  fines,  &c.  of  lands,  tenements, 
"  and  hereditaments,  ought  to  be  certain, 
"  otherwise  there  will  be; no  certainty   of 
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"^^  inheritance  ;  and  this  certainty  ought  to 
"  be  chiefly  in  three  things,  &c.  in  persons 
"  to  whom;  in  lands,  &c.  of  which;  and  in 
^'  estates  by  which  vises  shall  be  limited  and 
'*  declared  ;  and  if  certainty  fails  in  any  of 
**  them,  the  declaration  is  not  sufficient.  But 
*^  here  in  the  case  at  the  bar,  there  was  not 
'^  any  of  these  certainties  when  the  recovery 
was  suffered  ;  and  therefore  the  declara- 
tion subsequent  insufficient,  oportet  quod 
^^  certct personie^  certct  terrce^  Sfc.  Sfc.  certi  sta-- 
*^  fus  comprehendantur  in  declaratione  usuum. 
''  The  3d  objection  was,  that  the  limitation 
'^  and  declaration  of  the  uses  ought  to  becom- 
"  plete  of  itself,  without  any  reference  to  in- 
*^  dentures  or  other  writings  to  be  made 
"  afterwards  ;  for  then  it  is  but  an  imperfect 
^^  communication,  and  no  complete  declara- 
''  tion ;  and  that  it  was  but  a  communication, 
*'  they  alledged  three  reasons  : — 1,  that  the 
"  uses  were,  many,  and  of  great  variety  ofes- 
'^  tates  :  2,  that  it  concerned  the  establish- 
^*  ment  of  his  inheritance  of  a  great  yearly 
^'  value  in  his  name  and  family,  and  therefore 
^'  the  intention  of  the  parties  never  was  to 
''  leave  it  to  the  sliding  and  slippery  memory 
"  of  man,  which  would  be  lostin  ashort  time, 
*'  and  especially  when  the  said  Elizabeth 
"  (oneof  the  plaintiffs)  was  hissister  and  heir, 
''  before  whom  he  preferred  others  of  his 
"  name. and  blood  ;  3,  several  of  the  uses  and 
*'  estates  could  not    be  limited   with  such 
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*^  qualities  and  privileges  by  word  without 
*'  deed,  as  the  use  limited  to  the  said  Peter 
"  Vavasor(and  to  divers  others  forlife),  with- 
**  out  impeachment  of  waste,  which  privilege 
"  to  be  dispunishable  of  waste  none  can  have 
"  by  word  without  deed  ;  and  therefore  all 
^*  the  words  which  passed  betwixt  the  par- 
"  ties  before,  or  at  the  time  of  the  recovery, 
"  were  referred  to  indentures  to  be  made 
"  thereof,  and  so  but  a  communication,  and 
**  no  complete  agreement,  quia  id  pdrfedtum 
^'  est  quod  es  omnibus  suispartibus  constat,  et 
**  nihil  perfect  um  est  dutn  aliquid  restat  agen- 
dum. The  4th  objection  was,  that  the  said 
indenture  was  but  directory,  and  declara- 
*'  tory  of  the  uses  of  the  recovery,  and  was  not 
^*  of  any  force  to  raise  or  create  any  use :  then 
"  whentheissueis,  whether  the  Said  recovery 
"  Was  suffered  to  the  said  uses  mentioned  in 
the  bar,  the  said  indenture  subsequent 
might,  peradventure,  be  good  evidence  to 
persuade  the  recognitors  of  the  assise  that 
the  said  recovery  was  suffered  to  the  said 
uses ;  but  of  itself,  being  subsequent  to  the 
"  recovery,  it  is  not  suflScient  in  law  to  direct 
^'  the  uses  of  the  precedent  recovery,  unless 
^^  by  the  agreement  of  the  parties  the  uses 
**  were  so  declared  before,  or  at  the  time  of 
''  the  recovery ;  and  then  the  declaration  pre- 
**  cedent,  and  not  that  which  was  subsequent, 
•'  is  the  declaration  which  binds  in  law,  and 
*'  the  subsequent  is  but  evidence  to  prove 
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**  the  precedent :  and  therefore^  if  the  said  £d- 
^^  ward  Vavasor  had  pleaded  the  said  reco- 
"  very,  and  pleaded  also  the  indenture  sub- 
^^  sequent,  to  the  effect  as  the  recognitors 
^^  have  found  it^  that  would  be  altogether 
'^  insufficient,  for  the  indenture  subsequent 
^*  is  but  the  report  and  evidence  of  a  former 
^^  thing,  &c.  ^  that  the  true  meaning  of  all 
^'  the  said  parties,  &c.  at  the  time  of  the  said 
"  recovery,  &c.  was,  that  the  said  recove- 
^*  rors,  &c/;  and  evidence  shall  never  be 
^^  pleaded,  because  it  tends  to  prove  matter 
*^  in  fact,  and  therefore  the  matter  in  fact 
'^  shall  be  pleaded ;  and  if  that  is  denied^  the 
^*  evidence  is  to  be  given  to  the  jury,  and  not 
*'  to  the  court.  And  therefore,  in  9  E,  3.  5, 
^'  b.  and  6,  a,  John  Darcy  brought  a  quare 
^^  i?npedit  against  the  Bishop  of  Durham, 
^'  of  a  disturbance  to  present  to  the  church 
^^  of  Simondsbury,  and  declared  that  King 
'^  Edward  2,  was  seised  of  the  manor  of 
*^  Wreckes  in  Tindall,  to  which  the  advow- 
'^  son  is  appendant,  and  pi^esented,  &c.  and 
*^  made  the  descent  of  the  manor  to  the  king 
*'  that  now  is,  who  gave  the  manor,  with  the 
^<  fees  and  advowsons,  to  the  plaintiff, and  his 
^'  heirs,  &c.r  to  which  the  defendant  said, 
*'  that  the  advowson  is  not  appendant  to  the 
*'  manor,  &c. ;  to  wliich  the  plaintiff  replied, 
^'  that  to  this  averment  the  defendant  should 
''  Iiot  come  ;  for  we  say  that  one  Edward,  late 
^'  king  of  Scotland,  was  seised  of  the  manor 
''  of  Wreckes,  and  of  the  advowson,  and  pr^ 
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*'  sented  to  the  church  as  appendant ;  and 
**  shewed  how  afterwards  the  manor  came 
'^  to  the  hands  of  king  Edward,  the  grand- 
"  father,  by  forfeiture  of  John  Baliol  ;  and 
"  shewed  how  afterwards  the  kings  presented 
'^  as  appendant  to  the  manor :  wherefore  the 
"  plaintiff  did  not  conceive  that  against  so 
*^  many  presentments  as  appendant,  that  the 
"  defendant  should  be  received  to  say  that 
^'  the  advowson  is  not  appendant.  And  Sir 
**  William  Herle,  who  gave  the  rule,  said  the 
**  presentments  of  which  you  speak  are  but 
"  evidence  to  the  jury  that  the  advowson  is 
*^  appendant,  and  evidence  shall  not  oust  the 
**  defend^^nt  of  his  plea.  The  5th  and  last  ob- 
'*  jection  was,  that  if  these  declarations  sub- 
"  sequent  should  be  sufficient  in  law  to  de- 
*^  clare  the  uses  of  a  precedent  recovery,  for 
**  as  much  as  they  will  be  restrained  to  no 
*^  certain  time,*  and  therefore  may  be  made 
*^  many  years  after,  by  that  means  estates, 
*^  leases,  and  interests  in  and  out  of  the  lands 
"  vested  in  the  mean  time,  would  be  therebv 
*^  defeated,  which  would  be  full  of  mischief 
*'  and  inconvenience. '  And  the  case  of  Ar- 
*'  thur  Basset,  which  you  may  see  reported  by 
''  the  Lord  Dyer,  3  &  4  Ph.  and  Ma.  136,  that 
"  indentures  made  four  years  after  a  recovery 
"  were  held  sufficient  to  declare  the  uses  of  a 
"  precedent  recovery,  was  agreed  to  be  good 
"  law  ;forinthesaidca5e  of  Basset  therecoytYy 
"  was  suffered  in  l6  H.  7f  and  the  indentures 
"  madeanno  20JH.  7,  (which  was  long  before 
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tJie  statute  of  transferring  of  uses  into  pos- 
session) at  which  time  an  use,  being  but  a 
thing  in  confidence,  might  be  directed  and 
altered  according  to  the  intention  of  the 
parties.  And  after  the  case  had  been  often 
argued  by  the  Serjeants  at  the  bar,  the  case 
was  argued  by  the  justices  at  the  bench  ; 
and  it  was  unanimously  resolved  by  aU  the 
justices  of  the  bench,  that  the  said  inden- 
ture subsequent  was  sufficient  to  direct 
and  declare  the  uses  of  the  precedent 
recovery  against  the  said  Peter  Vavasor 
and  his  heirs  ;  for  so  it  is  concluded  and 
declared  by  the  deed  indented,  that  the 
intent  and  true  meaning  of  all  the  parties 
now  is,  and  at  the  time  of  the  said  reco- 
very was,  that  the  said  recoverors,  &c. 
should  stand  seised,  &c-  to  the  only  uses 
and  intents  by  these  presents  set  forth 
and  declared,  and  to  no  other  use,  intent 
or  purpose  ;  against  which  express  affirm- 
ation and  declaration  ^5f  deed  indented,  the 
said  Peter  or  his  heirs  shall  never  be  ad- 
mitted or  received  to  say,  that  no  such 
uses  were  declared  at  the  time  of  the  said 
recovery,  but  that  the  said  recovery,  not- 
withstanding  the  said  subsequent  decla- 
ration, shall  be  construed  and  adjudged, 
by  force  of  an  use  implied  by  operation  of 
law,  to  be  to  the  use  of  the  said  Peter  and 
his  heirs  :  but  this  declaration  by  the  said 
deed  indented  has  this  operation  in  law 
against  the  said  Peter  and  iiis  heks^  that 
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''  there  was  a  present,  certain,  and  cOmpleat 
''  agreement  and  declaration  of  tjie  said  use? 
^'  at  the  time  of  the  said  recovery,  for  so  the 
^'  indenture  expressly  purports  ;  and  there- 
''  fore  all  that  has  been  objected,  that  the 
'^  declaration  ought  to  be  precedent,  or 
^*  present  and  certain,  and  complcat,  and 
^'  nqt  as  a  communication  with  reference  to 
^'  matter  to  be  put  in  writing  afterwaixls, 
''  was  well  argued  :  but  now  this  deed  in- 
**  dented,  in  judgment  of  law,  doth  import 
'^  and  witness  against  the  said  Peter  Vavasor 
*'  and  his  heirs,  for  as  much  as  nothing 
**  appears  to  the  contrary,  that  there  was 
^^  a  certain  and  compleat  declaration  of  uses 
^*  at  the  time  of  the  said  recovery  ;  and  this 
^'  stands  upon  pregnant  and  apparent 
^'  reason  ;  for  in  as  much  as  Peter  and  his 
*'  heirs  are  only  to  take  advantage  for  want 
**  ofdeclarationof  uses,  reason  requires  that 
this  declaration  of  the  said  Peter,  by  his 
deed  indented  should  stand  against  him 
and  his  heirs  ;  and  this  case  is  not  like 
*^  the  said  cases  in  39  Ass.  and  46  E.  3.  cited 
*^  before  ;  for  in  such  case,  if  the  lands  were 
^^  held  before  in  socage,  the  tenant  could  not 
"  create  or  grant  knight's  service  which  was 
"  not  due  before ;  and  in  the  record  the 
^*  infant  was  not  made  heir  to  J.  But  here 
"  without  question,  Peter  Vavasor,  the 
"  tenant  of  the  land,  might  at  the  time  of 
"  therecovery,  limit  what  use  hewould ;  and 
'^  Elizabeth  is    heir    to    Peter :    and   the 
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**  reasons  of  the  book  of  35  H,  6-  are,  1, 
**  The  heir  in  such  case  was  not  bound, 
*^  because  the  words  of  the  charter  were  but 
"  by  way  of  recital ;  2,  That  the  words  of 
**  the  deed  indented  were  all  the  words  of 
**  the  lord,  and  not  of  the  tenant,  the  heir 
**  of  whom  should  be  bound  ;  and  that  the 
^^  brother  of  the  half  blood  was  not  heir  to 
^*  the  tenant,  who  was  party  to  the  deed. 
**  But  in  our  case,  1,  It  is  not  by  way  of 
^  recital,  but  an  express  affirmation  and  de- 
**  claration ;  2,  It  is  the  acknowledgment 
**  and  declaration  of  the  tenant  of  the  land 
**  itself,  and  the  said  Elizabeth,  one  of  the 
**  plaintiffs,  is  heir  to  Peter  Vavasor.  Vide 
''  10  E.  3. 22,  24.  Rob.  de  Vale's  case.  And 
**  as  to  the  objection  which  was  made,  that 
**  the  said  privilege  to  be  without  impeach- 
^*  mentofwaste  cannot  be  without  deed,  &c. ; 
^*  to  that  it  was  answered  and  resolved,  that 
*^  if  it  was  admitted  that  a  deed  in  such  case 
*'  should  be  requisite,  yet  without  question 
*'  all  the  estates  limited  would  be  good  ; 
^'  although  it  is  admitted,  that  the  clause 
'  concerning  the  said  privilege  would  bevoid. 
'^  And  thereforeif  a  man  enfeoffsone  by  parol 
''  to  the  use  of  A.  for  life,  without  impeach- 
''  mentofwaste,  with  divers  remainders  over, 
^'  admitting  that  the  clause  of  without  im- 
^'  peachment  of  waste,  in  such  case  should 
f^  be  void,  yet  the  estate  for  life  with  the 
*'  remainders  over  is  well  cKecuted.  And  a 
y  difference  was  taken  between  indentures 
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^^  precedent,  which  shall  direct  the  uses  of  a 
*^  subsequent  recoveiy,  and  indentures  sub- 
^^  sequent ;  for  when  precedent  indentures 
"  are  made,  and  afterwards  a  recovery 
"  follows  accordingly,  there  no  averment 
'*  can  be  taken  by  parol,  that  the  recovery 
**  was  to  other  uses  than  are  declared  in  the 
*^  indenture  ;  for  nothing  vests  in  any  till  the 
*'  recovery  is  had :  and  in  such  case  a  declara- 
"  tion  by  parol  will  not  control  the  declara- 
**  tion  by  deed:  but  against  an  indenture  sub- 
"  sequent,  declaring  the  uses  of  a  recovery 
^^  precedent,  there  averment  may  be  taken, 
•'  that  other  uses  than  in  such  indenture  are 
•*  declared,  were  expressed  and  limited 
"  before  and  at  the  time  of  the  recovery, 
**  because  by  such  limitation  the  use  and  estate 
**  was  vested  according  to  such  limitation,  which 
**  cannot  be  divested  by  any  declaration  by  inden-^ 
"  ture  subsequent.  It  was  also  resolved  (as 
appears  before)  that  the  said  declaration 
subsequent  by  deed  indented,  should  stand 
good  against  the  said  Peter  Vavasor  and 
"  his  heirs  ;  for  as  much  as  appeareth  there 
**  was  no  other  declaration  of  any  other  use  ; 
**  but  if,  after  the  recovery  had,  Peter  Vava- 
**  sor  had  sold,  or  given  or  charged  the  lands 
"  to  others,  which  would  be  defeated  and 
annulled  by  the  declaration  subsequent, 
there  such  subsequent  declaration  of  itself 
''  should  not  subvert  the  mean  estates, 
*  ^  charges  or  interests,  unless  it  could  other- 
**  wise  be  proved  that  by  the  certain  and 
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^*  compleat  agreement  of  the  parties,  the 
"  recovery  was  had  to  such  uses ;  for  by 
•*  judgment  of  law.  such  declaration  subse- 
"  quent  shall  be  sufficient,  when  no  other 
**  certain  and  complete  declaration  or  limi- 
'*  tation  of  any  other  use,  either  at  the-  time 
*^  or  before  the  recovery,  be  made,  or  any 
^?  estate  or  interest  mesne  be  vested  ;  and  as 
*^  when  a  common  recovery  is  sujffered 
'*  without  consideration,  it  is  in  judgment 
**  of  law,  without  any  proof,  to  the  use  of 
**  him  who  suffers  the  recovery,  if  nothing  is 
''proved  to  the  contrary  ;  so  when  such  sub- 
''  sequent  declaration  (as  in  the  case  at  bar) 
'^is  made^  it  shall  be  sufficient  of  itself, 
*'  without  any  other  proof  of  the  declaration 
•'  of  the  same  uses,  either  before  or  at  the 
"  time  of  the  recovery,  if  no  other  limitation 
'*  of  the  use  was  made,  nor  any  mesne  estate 
*'  or  interest  of  any  other  thereby  defeated. 
''  And  because  the  intention  of  the  parties 
**  is  the  direction  of  uses,  in  the  argument 
*'  of  this  case,  many  cases,  were  put,  where 
**  an  act  subsequent  shall  declare  the  inten- 
•'  tion  ofa  general  act  precedent ;  as  if  tenant 
''  in  tail  has  issue  two  daughters,  and  dies, 
*'  and  the  elder  enters  into  the  whole,  and 
"  afterwards  makes  a  feoffment  thereof  with 
"  warranty,  this  is  a  lineal  warranty  for  one 
•'  moiety,  and  a  collateral  warranty  for  the 
**  other,  for  the  feoffment  subsequent 
^'  shall  declare  the  intention  oC  the  general 
'*  entry,  that  it  was .  only   for  herself,    or 
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"  otherwise  it  would  be  a  warranty  which 
*'  commenced  by  disseisin,  for  onie  moiety  ; 
''  and  therewith  agreeth  Lit.  cap.  Gar.  s.  160. 
^'  So  if  the  lord  comes  upon  the  tenancy,  and 
^^  takes  and  drives  away  an  ox,  if  he  im- 
^^  pounds  it,  the  taking  shall  be  adjudged 
^^  for  a  distress  ;  but  if  he  kills  the  ox>  thi» 
^^  act  subsequent  shall  declare  his  intention 
'^  ab  initio,  and  shall  make  him  a  trespasser ; 
"  and  therewith  agree  12  Ed.  4.  8.  b. 
^"^  28  H.  6.  5,  &c.  And  as  to  the  4th  reason 
*'  or  objection  which  was  made,  that  it 
"  was  but  matter  of  evidence,  tending  to 
*'  prove  to  what  uses  the  recovery  was  had, 
"  that  has  been  answered  before,  that  in 
^^  judgment  of  law  it  is  sufficient  to  declare 
^'  the  use,  when  nothing  appears  to  the 
"  contrary,  as  in  the  case  of  indentures 
*^  precedent ;  or  when  a  recovery  is  suf- 
'^  feted  without  any  consideration,  and 
''  without  limitation  of  any  use  ;  but  as 
"  to  the  point  of  pleading,  it  was  resolved, 
^^  that  as  well  in  the  case  at  bar,  as  in 
'^  the  case  of  an  indenture  precedent  and 
"  recovery  suffered  without  consideration, , 
'^  the  usual  form  of  pleading  ought  not  to  be 
*^  altered  ;  sc.  to  aver  that  the  recovery  was 
^'  suffered  to  such  uses  ;  and,  upon  the  evi-> 
•^  dence,  the  court  ought  to  direct  the  jury 
^^  according  to  law^  or  that  they  should  find 
*^  the  truth  of  the  case,  as  in  the  case  at  bar 
*'  they  doi  And  the  justice  in  this  case  cited 
*  ^  a  former  resolution  in  the  point  in  the  Court 
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*^  of  Wards,  between  the  same  parties,  Ilil. 
"  21  El.,  the  whole  special  matter  as  before 
*^  being  found  by  office,  and  transcribed  into 
"  the  same  court,  where  by  Sir  Christ.  Wray, 
"  and  Sir  James  Dyer,  assistants  to  the  said 
""^  court,  and  by  the  advise  also  of  other  jus- 
^^  tices,  it  was  resolved,  that  the  said  inden- 
*^  tures  subsequent  were  sufficient  to  declare 
"  theusesof  the  recovery  precedent,  because 
**  nothing  appeared  to  the  contrary.  And  as 
"  to  the  fifth  and  last  reason,  or  objection 
*^  which  was  made,  it  was  answered  and  re- 
"^^  solved,  that  no  mischief  or  incmiveniency 
'^  could  ensue  upon  this  construction,  as  was 
pretended  at  the  bar;  but  great  inconve- 
niency  would  ensue  on  the  other  side,  for 
^^  the  inheritances  of  many  subjects  in  £ng^ 
'*  land  depend  upon  such  declarations  sub-* 
'*  sequent,  or  at  least  upon  indentures  which 
**  in  tTuth  were  delivered  after  the  recoveries 
**  suffered)  or  fines  levied.  And  these  resolu- 
'^  tions  stand  with  the  common  opinion  of 
'^  men  learned  in  the  laws,  and  common  ex^ 
"  perience  ;  and  the  alteration  of  such  opi- 
**  nions  which  concern  assurances  of  inherit 
"  tances  would  be  too  dangerous.^' 
A  nd  in  Jones  v.  Morley^{b)  Lord  Holt^  in 
observing  on  that  case,  says,  *'  It  follows  that 
'^  this  fine  cannot  be  to  the  use  of  the  deed  of 
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'"-  the  29th  of  January ;  because  the  fine  to.  be 
"  levied  by  the  deed  of  the  29th,  ought  to- 
"  have  been  levied  the  Hilary  term  nextfol-- 
''  lomingy  exclusive   of  that  Hilary  term  iw 
"  which thedeed  was  made;  but  this  fine  was 
"  levied  the  same  Hilary  terai  in  which  the 
*'  deed  was  made ;  and  therefore  there  was  a 
*'  variance  between  the  fine  and  the  deed, 
'*  and  consequently,  room  left  for  averment. 
^^  For  if  there  is  room  for  aTerment,  where  a 
''  fi.ne  is  levied  of  a  time  qfhr,  there  is.  as 
*'  much  reason  to  admit  it,  when  a  fine  is  ]e- 
"  vied  of  a  time  before.     For  in  both  case* 
''  the  fine  varies  froni  the  fine  agreed  to  be 
^*  levied  by  the  deed-     There  is  the  same 
""'  room  for  averment,  where  the  declaration 
"  of  uses  is  by  deed  subsequent  to  the  levyipg^ 
*'  of  the  fine.     The  only  difference  is,  where 
^  the  usesp  of  a  fine  or  recoyery  precedent 
'^  are  declared  by  a  deed  subsequent,  the  co- 
**  nusor  and  his  heirs,  or  any  claiming  under 
"  him,  are  estopped  to  say  that  the  fine.was 
*^  to  the  Gonuzor  and  his  heirs,  &c. ;  but  a 
''  stranger  shall  not  be  estopped. to  shew,that. 
*^  But  in  case  of  a  fine  varying  from  a  prece- 
"  dent  deed,  no  person  is  estopped  to  aver 
*'  jtgainst  the  deed,,  that  the  fine  was  to  other 
"  uses.     Then,  in  this  case,  since  there  is  a 
*^*  variance  between  the  fine  and  the  deed,  it 
"  is  reason  that  the  wife  should  avoid  it.  For 
*'  if  the   deed  had  been  pursued,  she  would 
"  have  had   twelve  months  to  see  whether 
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^'  the  husband  would  perform  the  marriage 
**  agreement ;  and  if  he  would  not,  she  might 
^*  have  refused  to  join  in  levying  the  fine  ; 
"  of  which  benefit  she  was  deprived  by  the 
•^  immediate  levying  of  the  fine.  Then  the 
"  husband,  by  the  writing  of  the  31st  Ja- 
*^  nuary,  agrees  to  give  her  the  terms  of  her 
^^  maiTiage  agreement.  And  accordingly 
^*  the  fine  was  levied.  From  whence  it  ap- 
^'  pears  manifestly,  that  the  agreement  con- 
"  tained  in  the  deed  of  the  29th  was  relin- 
^^  quished,  and  the  new  agreement  was  de* 
"  signed  to  lead  the  uses  of  the  fine.'^ 

It  has  already  been  observed,  that  afterthe 
Statute  of  Frauds  and  Perjuries,  a  question 
arose  whether  there  could  be  any  subsequent 
declaration  of  the  uses  of  a  fine,  or  commoa 
recovery,  and  it  was  enacted  by  thestatute  of 
the  4  8c  5  Ami.  c.  that  a  subsequent 

declaration  by  deed,  shall  be  good.  This  sta- 
tute adopts  the  principle  in  Downman's  case, 
already  cited,  except  that  it  does  not  in  terms 
require  the  deed  to  be  indented.  It  is,  how- 
ever, by  no  means  clear  that  the  common  law 
did  not  require  thecircumstance  of  indenting; 
on  the  contrary  it  seems  to  have  required  an 
indenture  as  the  means  of  creating  an  estop^, 
pell ;  and  if  by  the  common  law  the  deed  must 
be  indented,  the  statute  does  not  alter  the  law 
in  this  particular  ;  and  it  is  prudent  at  least 
to  have  the  declaration  by  deed  indented. 

The  points  to  be  collected  from  Downman's 
CMse^  Jones  v.  Morley^  and  the  statute  law,  are. 
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1st,  That  there  may  be  a  declaration  of  thd 
uses  of  a  fine  already  levied,  or  a  recovery 
already  suffered. 

Jdly,  That  an  intermediate  conveyancef 
will  operate  on  the  use  which  results  in  thd 
mean  time  till  the  declaration,  and  govern 
the  title  so  far  as  such  conveyance  extends, 
and  of  course  preclude  the  right  of  defeating 
such  conveyance  by  a  subsequent  declara- 
tion. The  rule  of  law  denies  to  men  the  right 
of  derogating  from  their  own  acts.(c) 

Sdly,  That  a  declaration(e2)  cannot  con^ 
trol  either  a  declaration  precedent  to  the  fine 
or  recovery,  or  contemporaneous  with  it  i 
nor  affect  any  estate  conveyed  by  the  owner^ 
as  owner.  With  these  restrictions,  a  subse- 
quent declaration  of  uses  will  be  good,  at 
whatever  time  it  is  made  during  the  life  and 
the  continuance  of  the  o  wnership;of  the  person 
by  whom  the  fine  is  levied,  or  recovery  suffer* 
ed.  Even  the  lapse  of  several  years  will  be  no 
impediment  to  the  right  to  declare  uses  of  the 
fine  or  recovery-  When  the  uses  are  once  fix- 
ed by  a  declaration  precedent  or  subsequent, 
they  cannot  be  varied  or  altered  by  a  subse-^ 
quent  declaration,  except  so  far  as  such  new 
declaration  may  be  in  exercise  of  a  power 
reserved  for  that  purpose.  While,  as  between 


(c)  Brooke,  Feofffneot,  pi.  1.  Hob.  349. 

Sir  £dw.  Clere*8  Case,  6  Co.  57. 

Batty  V.  Trevillion,  Moore  280.  Anders.  245. 

1  cfa.  Cas.  loa 

Brand's  Case,  Ley,  30. 

(d)  Stibsequeut  to  the  fine  w  recovery. 
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several  declarations  precedent y  attended  with 
equal  solemnities^  the  latter  declaration  will 
be  effectual ;  as  between  several  deciarationa 
subsequent^  though  attended  with  equal 
solemnities^  the  former  of  these  declarations 
will  govern  the  title. 

Of  declarations  rfuses  in  conveyances  whi^ 
pass  an  estate,  to  serve  the  uses^  or  which 
are  ancillary  to  the  assurance  on  which 
the  uses  are  to  arise. 

When  there  is  merely  an  executory  agree- 
ment^ and  no  conveyance,  the  party  retains 
his  ownership*  The  power  of  alienation  re- 
mains in  him,  subject  only  to  the  agreement, 
as  far  as  that  agreement  can  operate. 

After  a  conveyance  has  been  made  to  uses, 
or  to  the  intent  that  a  common  recovery  shall 
be  suffered  or  a  fine  levied  to  uses,  the  seisin 
orownership  ischanged ;  anew  title  is  created 
governed  by  this  conveyance,  and  the  former 
owner  has  no  longer  the  power  of  varying  the 
uses.  It  is  a  principle  of  law,  that  a  man 
cannot  derogate  from  his  own  act.  Another 
rule  more  material  to  this  point  is,  quod  meum 
est,  sine Jacto  sive  defectu  meo,  amitti,  vel  in 
alium  transferri  non  potest ;  and  of  conse- 
quence, the  interest  acquired  by  third  per- 
sons cannot  be  abridged  or  defeated  without 
ibmx  concurrence. 

Suppose  tenant  in  tail  to  convey  in  fee 
to  uses ;  this  settlement  is  good  against 
himself.     It  is  voidable  only,  and  not  void, 
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as  against  his  issue.  It  is  in  the  option  of 
the  tenant  in  tail,  whether  he  will  levy  a  fine 
or  suffer  a  common  recovery,  to  give  confir- 
mation to  the  title  under  this  conveyance  ; 
but  in  case  he  levies  a  fine,  or  suffers  a  com- 
mon  recovery,  he  has  no  power,  except  so  far 
as  he  may  retain  an  estate  or  interest  under 
the  former  conveyance,  to  direct  the  uses  of 
such  fine  or  recovery.  By  a  necessaiy  conse- 
quence of  law,  the  fine  or  recovery  will  have 
the  effect  of  giving  confirmation  to  the  former 
conveyance,  even  in  opposition  to  the  inten- 
tion of  the  parties  to  the  fine  or  recovery,(6f) 
as  existing  at  the  date  of  the  finie  or  re- 
covery. 

The  operation  of  a  fine  with  proclamations 
will  be  to  bar  the  issue,  and  render  the  con- 
veyance indefeasible  by  them.  A  common 
recovery,  if  duly  suffered,  will  have  the  more 
extensive  operation  of  confirming  the  coa- 
veyance  as  against  the  issue  in  tail,  and  also 
against  those  in  remainder  or  reversion  ex- 
pectant on  the  estate  tail,  and  all  other  per- 
sons who  have  any  interest  by  way  of  condi- 
tion or  collateral  limitation  subordinate  to  the 
estate  tail.(^)  Nor  is  the  rule  confined  to 
conveyances  by  tenants  in  tail  ;  it  is  equally 
applicable  to  all  estates,  whether  the  convey- 
ance  is  made   by  tenant  for  life,  tenant  in 


(d)  Goodright  v.  Mead,  3  Burr.  1703, 

CheDey  v.  Hftll,  Ambl.  526. 

Stapilton  o.  Stapilton,!  Atk;  2. 
(t)  See  Chapter  on  Common  Recoveries,  in  Vol.  1. 
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tail,  or  tenant  in  fee  ;  notwithstanding  the  de- 
cided cases  have,  for  the  most  part,  arisen  on 
conveyances  by  tenants  in  tail.  And  the 
rule  equally  extends  to  give  confirmation  to 
particular  interests,  as  leases,  grants  for  life, 
rent-charges,  and  the  like,  when  they  are 
prior  to  the  fine,  or  recovery  :  and  the  reco- 
very is  duly  suffered.  In  cases  of  this  sort,  the 
right  is  bound  by  the  conveyance  ;  an  inte- 
rest is  acquired  ;  and,  in  application  to  these 
particular  instances,  it  is  perfectly  correct, 
that  the  use  cannot  be  altered  or  varied,  even 
while  it  is  executory,  without  the  consent  of 
all  persons  concerned  in  interest.  With 
their  consent,  in  an  instrument  equally  so- 
lemn with  the  instrument  by  which  the  uses 
were  originally  created,  no  doubt  can  be 
entertained  of  the  right  to  alter  or  vary-  the 
former  uses,  and  to  add  or  substitute  otlier 
uses.  This  necessarily  flows  from  the  prin- 
ciple, that  unum  quodque  dissohi potest,  eodem 
iigamine  quo  ligatum  est.  This  distinction, 
however,  must  be  kept  in  mind,  that  when 
ther^  is  a  conveyance  to  uses,  so  that  the 
uses  are  immediately  executed  by  the  star- 
tute,  it  is  no  tonger  competent  to  the  parties 
to  vary  the  title  merely  by  an  agreement  or 
declaration  of  uses.  There  must  be  a  new 
conveyance,  or  there  must  be  a  bargain  and 
sale,  or  covenant  to  stand  seised,  creating 
uses  to  arise  from  the  seisin  of  the  person,who 
under  the  former  uses  takes  a  vested  estate. 
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For  example :  when  A.  conveys  to  B.  in  fte, 
to  the  use  of  B.  or  C.  for  life,  with  remainder 
to  D.  in  tail  or  in  fee,  each  cestui  que  use  has 
immediately  a  vested  estate,  and  no  change 
can  be  made  in  his  ownership  by  an  attempt 
to  declare  other  uses^  even  with  his  consent. 
An  estate  of  freehold  once  vested,  cannot 
be  defeazanced  or  avoided  by  an  execu- 
tory agreement.  There  must  either  be  a 
surrender  or  conveyance  of  particular 
estates,  or  a  new  conveyance,  bargain  and 
sale,  or  covenant  to  stand  seised  of  other 
estates.  This  is  equally  true,  although 
there  may  be  in  the  conveyance,  a  covenant 
to  levy  a  fine  or  suffer  a  common  recovery, 
with  a  declaration  that  the  same  shall  enure 
to  the  uses  limited  by  the  conveyance. 
Notwithstanding  such  covenant  or  agree* 
ment,  the  conveyance  has  performed  its 
office  of  raising  the  uses,  and,  by  force 
of  the  conveyance,  they  become  actu$^ 
estates.  The  operation  of  such  convey- 
ances is  not  suspended,  so  as  to  give  execu- 
tory interests  by  reason  of  the  subsequent 
covenant,  agreement,  or  declaration.  But 
when  a  conveyance  is  made  to  A.  and  his 
heirs,  to  the  intent  that  a  common  recovery 
shall  be  suffered,  or  fine  shall  be  levied,  with 
a  declaration  that  this  recovery  when  suf- 
fered, or  fine  when  levied,  shall  enure  to  cer« 
tain  uses ;  these  uses  will  in  the  mean  time, 
till  the  recovery  is  suffered,  or  th^  fine  is 
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levied,  remain  in  an  executory  state,  andwhile 
the  uses  are  executory,  they  may  be  defeaz* 
dnced,  altered,  or  varied,  ( f)  by  thp  agree- 
ment of  all  persons  concerned  in  interest : 
and  by  the  persons  cencernpd  in  interest, 
piust,  it  is  apprehended,  be  understood  the 
persons  who  are  to  be  benefited  by  the  uses, 
jind  not  the  conusee,  demandant  or  tenant, 
merely  as  such.  These  observations  will 
shew  the  full  force  of  the  distinctions  which 
prevailed  in  Goddardv.  CQmplin,{g)  SfapiHon 
V.  Stapilton,{h)  Moody  y.  Moody, {i)  Cheney  r, 
Hall,[j)  and  Goodright  v.  Meade.  (A:)  As  these 
oases  invQlyp  a  large  portion  of  useful  learn- 
ing, they  will  bjB  stated,  as  far  as  they  are  ma-* 
terial  to  the  points  now  under  consideration. 
In  Goddard  v.  Cof^pH^y  ^*  Tenant  in  tail 
^^  mortgaged  for  years,  and  afterwards  upon 
*^  marriage,  in  consideration  thereof  suffered 
"  a  recovery  to  settle  a  jointure ;  and  the 
^'  question  was,  whether  this  recovery  should 
"  enure  to  make  good  the  mortgage,  it  being 
'^  designed  for  the  marriage  settlement  only  ? 
"  And  it  was  answered,  if  no  recovery  had 
''  been,  there  could  have  been  no  jointure^ 
^*  and  the  jointress  could  not  have  avoided 
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(/)  Andrews'  Case,  Moore,  107.  pi.  34&k 

(^)  ICh.  Cas.  110. 

{h)  1  Atk.2. 

(t)  AmU.  649. 

(;)  Ambl.  526. 

(A)  3  Burn  ITW. 
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•*  the  mortgage  ;  and  she  is  in  by  the  act  of 
^*  her  husband^  and  no  subsequent  act  of  the 
*^  husband  could  avoid  his  Own  act  precedent. 
^*  And  it  was  also  declared,  that  if  tenant  in 
"  tail  confess  a  judgment,  &c.  and  suffer  a 
'  *'  recovery  to  any  collateral  purpose,  that 
"  recovery  shall  enure  to  make  good  all  his 
"  precedent  acts  and  incumbrances/' 

In  Stapilton  v.  Stapilton^  ^'  By  a  deed 
*'  dated  on  the  21st  of  August,  1661,  Philip 
"  Stapilton,  who  was  tenant  of  the  premises 
**  in  question  for  99  years,  if  he  should  so  long 
"  live,  remainder  to  trustees  for  life,  (it  must 
^'  be  understood  to  preserve  contingent  re- 
"  mainders,)  remainder  to  his  first  and  other 
"  sonsin  tail  male,  remainder  tohis  right  heirs. 
**  And  having  two  sons,  Henry  and  Philip, 
"  they,  by  deeds  of  lease  and  release,  the  9th 
^^  and  10th  of  September,  1724,  reciting  that 
*'  for  settling  and  perpetuating  all  manors, 
**  &c.  in  the  name  and  blood  of  the  Stapiltons, 
**  and  for  making  provision  for  his  two  sons, 
*^  &c.  for  preventing  disputes  and  controver- 
*^  sies  that  might  possibly  arise  between  tli6 
'*  said  two  sonSj  or  any  other  person  claiming 
•*  an  interest  in  all  or  any  of  the  estates  there- 
*'  inafter  mentioned,  and  for  barring  all  es- 
**  tates  tail,  and  for  answering  all  and  every 
^^  the  purpose  and  purposes  of  the  parties 
"  thereto,  and  for  and  in  consideration  of  the 
^*  sum  of  5s.  release  and  confirm  to  Thompson 
^'  and   Fairfax  all   those   manors,    &c.   to 
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'^  have  and  to  hold  to  them,  their  heirs  and 
"  assigns,  to  the  use  (as  to  part)  of  Philip  the 
*^  father,  his  heirs  and  assigns  for  ever,   and 
*'  as  to  another  part,  to  the  use  of  Philip  the 
"  father,  for  life,  renaainder  to  Henry   the 
"  sonfor  life,  remainder  to  trustees  to  preserve 
''  contingent  remainders,  remainder  to  his 
<^  first  and  every  other  son  in  tail  male,  re* 
'^  mainder  to  Philip  the  son  for  life,   re- 
"  radinder  to  trustees  to  preserve  contingent 
''  remainders,  remainder    to    his  first  and 
''  oth^r  sons  in  tail  male,  remainder  to  the 
"  daughters  of  Henry  in  tail,  remainder   to 
^'  the  daughters  of  Philip  the  son  in  tail, 
^^  remadiiider  to  the  right  heirar  of  Philip  the 
^'  father  ;  and  as  to  the  remaining  part,  tor 
*•  the  use  of  Philip  the  father  for  lite,  with 
^'  like  limitation?  in  the  first  place  to  Philip 
'^  the  son  and  bis  issue,  and  then  to  Henry 
''  imdbisisdue,  remainder infee  to thefather/^ 
"  There  were  covenants  to  suffer  a  recovery 
within  12  months,  and  likewise  for  further 
assArance».     To  thi»  deed,  the  heir  of  the 
sufviving  trustee  in  the  deed  in   166I  was 
not  a  party.    But  by  deeds  of  lease  and  re- 
lease, dated  Ihe  28th  and  S^th  of  St^ptem-* 
^'  her,  1724,  to  which  the  heir  of  the  surviving 
**  trustee  of  the  deed  of  l66l>  wasr  a  party, 
'^  the  latter  and  two  sons,  make  Thompson 
^^  amdl  Fttirfaxv   tenants  to  the  pntcipe,    iti 
"  otder  to  sfAffer  a^  recorery  for  the  purposes 
^'  ikientibned   in  the  former  deed^  Of  the 
''  9^  wad:  10th  of  September. 
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'*  Before  any  recovery    suffered,  Henry 
"  died,  leaving  issue  the  plaintiff. 

•*  Afterwards,,  by  lease  and  release,  the 
"  12th  and  ISthof  April,  1725,  to  which  the 
"  heir  of  the  surviving  trustee  of  the  deed  of 
"  1661  was  a  party,  Philip  the  father  and 
Philip  the  son  covenant  to  suffer  a  reco- 
very, in  which  Thompson  and  Fairfax  were 
^'  to  be  tenants  to  the  prctcipe,  to  the  ttse; 
^  as  to  part,  of  Philip  the  father,  his  heirs 
"  and  assigns,  and  as  to  the  other  part,  to 
^  the  use  of  Philip  the  father  for  life,  re- 
"  mainder  to  Philip  the  son  in  fee. 

*^  In  Trinity  term  1725,  a  recovery  ivas 
"  suffered,  in  which  were  the  same  tenants 
"  ta  the  precipe,  the  same  d^nandant,  and 
"  the  same  vouchees  (except  Henry  who 
"  was  dead),  as  were  covenanted  to  be 
"  by  the  first  deed  ;  it  was  likewise  suffered 
•*  within  twelve  months  after  the  first  deed. 

"  The  father,  Philip  Stapilton,  -  being 
"  dead,  the  plaintiff,  as  son  and  heir  of 
**  Henry,  brought  his  bill  to  establish  his 
"  title  to  the  premises  in  question,  and  for 
"  the  whole  estate  as  tenant  in  tail,  under 
"  the  old  settlement,  and  to  be  let  into  pOvS- 
^  session,  and  for  an  account  of  rents  fc- 
ceived  by  Philip  Stapilton  the  son,  due 
since  the  death  of  the  plaintiff^s  grand- 
father, and  to  have  tl^  same  applied  for 
**  the  plaint  iff  ^s  benefit  during  his  infancy, 
"  and  for  an  injunction  to  restrain  the  de- 
*'  fendants  from  ineceiving  any  more  rents* 
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"  The  defendant  Philip,  the  son,  by  his 
*•  answer,  confesses  the  several  deeds  before 
"  mentioned^  but  says,  Henry  was  a  bastard ; 
•'  and  that  by  virtue  of  the  deed  of  1725,  and 
"  of  the  recovery,  he  was  entitled  to  the 
*^  whole  estate  in  question. 

Upon  an  issue,   directed,    Henry  was 

found  illegitimate,  and  the  cause  was  now 
'*  heard  upon  the  equity  reserved,  when  the 
**  counsel  for  the  plaintiff  waiving  the  claim 
^'  to  the  whole  estate,  insisted  as  one  point, 

"  That  the  recovery  suflfered  in  Trinity 
**  term  1725,  should  enure  to  the  use  of  the 
•*  deeds  of  the  9th  and  10th  Sept^  1724,  and 
"  not  to  the  uses  of  the  deed  in  1725. 

"  It  was  said  that  the  uses  when  once  de- 
"  clared  cannot  be  altered,  unless  all  the  par- 
••  ties  entitled  to  the  uses  join  in  the  new  de- 
'•  claration,  and  Henry  did  not  join  in  the 
••  deed  of  1725. 

*'  For  the^defendant,  it  was  argued,  that 
'*  Henry  being  dead  before  the  recovery  was 
"  suflfered,  the  intent  of  the  parties,  in  the 
*'  first  deed,  could  not  be  pursued  ;  Jiir  the 
"  plaintiff  (supposing  him  legitimate)  claims 
"  paramount  his  father,  and  the  deed  ot  l66l ; 
"  therefore,  as  the  recovery  could  not  sub- 
*^  stantiate  the  first  deed,  supposing  him 
'^  legitimate,  it  shall  not  substantiate  it  now 
^*  he  is  found  illegitiiuate. 

The  plaintiflf  upon  the  di^athof  his  father 

had  not  any  use  vested  in  biiii,  for  the  intent 
"  of  the  parties   was,  that  the  uses  should 

E     2 
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*•  arise  out  of  the  recovery  ;  the  ends  recited 
**  could  not  be  come  at  without  a  recoveiy^ 
"  and  where  the  intent  of  the  parties  is,  that 
•*  the  uses  should  pass  by  fine  or  recovcay, 
'*  nothing  will  pass  by  the  deed^  that  is  in- 
tended only  to  declare  the  uses ;  the  fine 
and  recovery  all  make  but  one  conveyance^ 
••  Cro.  Jac.  643.  2  Ro.  Rep-  68.  2  Lev.  306. 
"  1  Vent.  279.  2  Lev-  54.  Cromw^lPs  Case, 
''  3  Co^  6&.  b. 

**  Lord  Chancellor- — The  plaintiff  in  this^ 
^  case  is  entitled  to  have  a  decree  ;— 

^  Upon  this  case  there  are,  bis  Lordship  « 
♦*  ob&ei-ved,  two  general  questions ; 

**  1st.  Whether  the  plaintiff  had  any  estate 
^  in  law,  by  virtue  of  any  of  the  convey- 
**  ances  or  by  the  recovery  I  2dfly.  If  he  had 
^^  no  estate  at  law^  or  only  a  defeasible  one, 
•*  whether  be  was  entitled  to  have  the  benefit 
"  of  this  agreement,  and  to  have  it  carried 
^  into  execution  here  f 

"  The  first  question  consists  of  two 
•*  branches : 

•*  1st,  Whether  the  lease  and  release  of  the 
^  9th  and  lOtk  of  Sept.  17^f  will  antount 
*'  to  a  good  declaration  of  the  uses  of  the 
^  recovery,  notwithstanding  the  sidbsequent 
♦•  deed  of  April,  173*  t 

•^2dly,  If  not,  whether  the  recovery  of 
"  Trinity  term,  1725,  hsving  baarred  the 
^  estote  tail^  will  make  good  any  estate 
^  which  passed  by  the  lease  and  release  of 
«'  the  9th  srad  10th  of  September,  17S4 1 


TUB  USiBS  OF  FINES.  M 

^  Aq  to  the  first ;  whether  the  lease  and 
**  release  is  a  good  declaration  of  the  uses  of 
**  the  recovery  ?  I  am  strongly  inclined  to 
^*  think  it  will  amount  to  a  good  declaration; 
*^  this  question  depends  on  the  construction 
•*  of  law,  and  the  authority  of  cases  upon  the 
^  declaration  of  uses.  It  is  true,  where  there 
'^Ms  an  agreement  to  suffer  a  recovery,  and 
** .  uses  are  declared,  if  the  recovery  is  after 
^^  suffered,  though  it  varies  in  point  of  time 
**  from  the  recovery  covenanted  to  be  suf- 
*•  fered,  yet  if  there  is  no  subsequent  decla«- 
**  ration  of  uses,  the  recovery  will  enure  to 
^^  the  uses  so  declared.  And  before  the 
'*  statute  of  frauds,  if  the  deeds  declaring 
*^  the  uses  bad  nop  been  pursued^  a  parol 
'*  declaration  of  use^wouid  have  been  let  in ; 
"  but  if  tliere  is  a  deed  declaring .  the  uses, 
ajid  the  common  recovery  is  suffered  ac- 
cordingly, that  would,  before  the  statute^ 
^' exclude  a  parol  declaration  of  new  uses. 
But  even  now,  there  may  be  a  subse«* 
qucBt  declaration  of  uses,  but  that  decla^ 
^'  rationmust  be  in  writings  (/}  and  such  a 
*'  new  declaration  of  uses  depends  upon  the 
agreement  of  the  parties ;  therefore,  though 
it  is  said  at  the  bar,  that  the  declaration 
^  of  uses,  is  m  the  power  of  the  tenant  in 
'^  tail,  and  that  he  may  declare  new  uses,  I 
^'  tal^t;hatnottobelaw  ;  for  such  subsequent 

.  U)  It  must  b£  bj^  deed;  and  qnery  if  such  deed  ]aQ9t  not  be 
indented  f 
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**  declaration^  must  be  by  all  the  parties  c6n- 
*^  cenied  in  interest ;  and  in  the  case  of  the 
*  -  Countess  of  Rutland,  5  Co.  25.  it  is  not  laid 
*'  down  there,  that  the  tenant  in  tail  might 
*'  declare  new  uses,  but  said,  whilst  it  is  direc- 
'*  tori/  only,  new  uses  may  be  declared  ;  and 
"  the  meaning  of  that  is,  that  as  the  uses  must 
*'  arise  out  of  the  agreement  of  the  parties, 
^^  the  parties  may  change  the  uses,  but  that 
^'  must  be  done  by  the  mutual  consent  of  all 

the  parties  concerned  in  interest,  and  in  that 

case  it  was  amutualagreement  of  all  parties. 

"And  in  the  cdL^e  of  Jones  v.  M  or  lej/,  {m) 
*'  2  Salk.  677 9  there  was  a  variance  as  to  the 
**  time  of  suffering  the  recovery,  from  the 
"  deed  declaring  the  uses,  and  there  held  that 
"  a  declaration  of  uses  was  equally  good^ 
"  whether  by  deed  or  not,  if  in  writing. 

*'  But  in  the  present  case,  the  second 
"  agreement  not  being  between  all  the  parties 
"  concerned  in  interest,  ought  not  to  control 
**  the  firet  declaration,  and  especially  as  this 
"  recovery  was  suffered  within  the  time  pr£- 
"  scribed  by  the  first  deed,  and  between  the 
"  same  demandant  and  tenant. 

"  The  consideration  for  suffering  the  reco- 
**  very  was  good  both  in  law  and  equity,  and 
"  there  is  no  case  to  warrant  me  to  say,  the 
"  first  agreement  is  not  good  and  binding, 
"  or  that  the  tenant  in  tail  could  by  his  own 
**  agreement  afterwards  change  the  uses.^' 


(m)  Before  the  statute  of  4  and  5  Ann. 


THE  USES  OF  FINES.  65 

•*  But  if  it  was  doubtful  whether  the  rcco- 
*^  very  suffered  in  1725  should  enure  to  the 
''  uses  declared  by  the  deed  of  1724,  I  ara 
^'  of  opinion  the  recovery  will  operate  to 
''  make  good  those  estates,  which  passed  by 
"  the  deed  of  1724. 

*'  But  to  this  two  objections  have  been 
^*  made.  1st.  That  the  uses  must  be  go*- 
*'  verned  by,  and  operate  according  to,  the 
"  intention  of  the  parties  ;  therefore  the 
*'  subsequent  recovery  being  suffered  to 
**  other  uses,  those  uses  will  take  place. 
'•  2dly.  If  any  uses  did  pass  by  the  deed 
♦*  in  1724,  yet  this  recovery  will  not  make 
''  those  uses  good,  because  the  subsequent 
''  recoveiy  was  suffered,  to  particular  uses 
^*  declared  by  the  deed  of  1725. 

**  As  to  the  first  objection  ;  I  am  of  opi- 
'*  nion  that  a  use  did  pass  by  the  deed  of 
**  1724,  and  according  to  the  intention  of 
**  the  paities.  It  is  certainly  true,  that,  ac- 
*'  cording  to  the  statute  of  uses,  the  gene- 
^*  rai  doctrine  is,  that  the  uses  shall  be 
"  executed  according  to  the  intention  of 
''  the  parties  ;  but  both  the  courts  of  law 
^*  and  equity  consider  what  was  the  general 
''  and  final  intent  of  the  parties.  In  this 
''  case,  their  intention  was  that  the  estate 
*>  should  pass,  and  whereveracourtof  law  or 
M  equity  find  that  the  general  and  substan- 
^*  tial  intent   of  the   })arties,  was,  that  tlits 
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^<  estate  should  pass,  they  wiil  construe  deeds 
^*  in  support  of  that  intention,  different 
**  from  the  formal  nature  of  tliose  deeds 
*'  themselves  ;  as  a  feoffment,  to  serve  the 
^^  intention  of  the  parties,  shall  operate  as  a 
^^  covenant  to  stand  seised.  The  intent  here 
**  was,  that  the  estate,  in  point  of  law,  should 
^^  pass  by  the  deed  of  1724,  and  that  the 
^*  uses  declared  by  that  deed  should  vest  in 
"  the  mean  time  till  the  recovery  suffered/ 

'^  This  is  an  answer  to  the  objection 
^^  arising  from  the  statute  of  uses  ;  but 
^^  there  is  another  question,  what  estate 
**  passed  by  the  deed  of  1724  ? 

^^  It  was  a  defeasible  estate,  to  serve  the 
^*  uses  of  that  deed  ;  and  so  in  the  resolution 
"  in  Macheil  v.  Clarke,  in  Farr.  IB.Salk.  619» 
*^  That  tenant  in  tail  may  convey  abase  fee, 
*'  and  estate  defeasible  by  the  entry  of  the 


"  issue » 


^'  The  next  question  i&,  whether  the  reco- 
^^  very  suffered  in  1725  did  enure  to  make 
^^  good  and  render  indefeasible  those  base 
^'  estates  created  by  the  deed  of  1724  % 

^'  And  I  am  of  opinion  they  are  made 
^^  good.  The  objection  to  this  is,  that  the 
^^  recovery  was  suffered  in  pursuance  of  the 
^^  deed  in  1725,  wherein  there  were  new 
^^  uses  limited,  but  the  only  uses  which  make 
^^  any  difference  in  that  deed  are  to  Philip 
f^  tli£  son.and  his  heirs^  so  there  is  no  body 
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^  conc^&med  in  the  question  but  Philip  and 
**  hsd  heirs, 
I  «  It  has  been  argued  by  defendant's  coun* 

^  sel  that,  if  the  first  declaration  of  uses  is 
*^  ifl  general  to  prevail,  purchasers  of  estates, 
^  though  they  have  a  recoveiy  for  strength^ 
^  ening  their  title,  with  a  declaration  of  the 
^^  uses  of  the  recovery  to  themselves  and 
^  their  heirs,  cannot  be  safe,  for  the  vendor 
^*  may  defeat  such  declaration  by  a  prece- 
^  dent  one,  to  different  uses ;  but  in  such 
^^  cases  I  think  a  recovery  would  not  enure 
^  to  make  good  such  former  declaration  of 
^'  uses,  but  only  the  u«es  of  the  purchase. 

^'  It  is  admitted,  that  if  tenant  in  tail  con-^ 
^  fessai  a  judgment,  or  a  statute,  or  enters 
*^  into  a  bond,  and  afterwards  suffers  a  reco- 
^'  very  to  bar  the  estate  tail,  it  lets  in  the 
*^  precedent  judgment,  &c.  And  it  is  as 
^*  clear,  if  a  tenant  in  tail  makes  a  lease 
^*  not  warranted  by  the  statute  of  the  32  Hen, 
*♦  8.  if  he  suffers  a  recovery,  that  lets  in  the 
^<  lease  and  makes  it  good. 

^*  There  are  so  m^ny  cases  of  this  kind, 
*'  that  it  is  not  necessary  for  me  to  mention 
**  them, 

**  This  case  w  different  from  those  that  turn 
*^  mly  upon  the  point  of  the  effect  of  a  mere 
'^  denigration  of  uses ;  ibr  a  mere  declaration 
*^  of  u^es  sul:Ksists  only  upon  the  agreement 
*'  of  the  parties,  and  in  such  cases,  where 

'^  thQ  ftgr€»ro«nt  k»4  been  changed  by  »u- 
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•'  tual  assent  of  all  parties,  there  a  recovery 
**  shall  enure  to  make  good  such  last  agree- 
*'  ment  or  declaration. 

*'  But  if  the  e^/a^en?a^re^/e{/,  not  withstand- 
*'  ing  such  declaration  of  uses,  yet  the  reco- 
^^  very  has  always  been  held  to  make  good 
"  such  defeasible  estate  ;  for  the  prior  lease, 
*•  charge,  or  estate  made  by  tenant  in  tail,  is 
"only  defeasible  by  the  issue,  by  virtue  of 
•**  the   statute  de  donis,  which  was  made  to 
"  protect  the  issue  against  the  alienation  of 
"  the  tenant  in  tail,  therefore  the  issue  would 
*'  avoid  such  lease,  &c.  but  not  the  tenant  in 
"  tail  himself;  but  when,  by  the  recovery, 
**  he  has  gained  to  himself  a  fee,  all  the  rea- 
"  soning  for  avoiding  an   estate,    made  by 
"  tenant  in  tail  is  gone,  for  the  issue  is  barred 
"  by   the  recovery.     The    reason  why   the 
*•  issue  may  avoid  a  charge  made  by  tenant 
**  in  tail,   is   upon    account  of  the   protec- 
.**  tion  of  the  issue,  and  his  estate,  under  the 
*'  statute  de  donis^    and  of   the   privity   of 
"  the  estate  tail;    but  when  the  privity  is 
'*  gone,  the  reason  ceases ;  and  to  this  pur- 
*'  pose  is  the  case  of  Croker  v.  Kehey^  Sir 
"  W.  Jones,  60. 

"  In  the  case  of  Lord  Derwent  water,  Mod. 
"  Cases  in  Law  and  Equity,  172,  2d  part,  the 
*'  question  was,  whether  a  papist,  tenant  in 
"  tail,  suffering  a  recovery,  and  declaring  the 
•*  uses  to  himself  in  fee,  gained  a  new  estate 
"  within  the  11th  and  12th  of  Will.  3,  or  was 
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''  in  of  the  old  use'!  And  it  washeld^  the  5tbof 
*'  Geo.  I.  by  four  judges  out  of  five,  appoint- 
'*  ed  delegates  to  determine  appeals  from  the 
'^  commissioners  of  forfeited  estates^  that  he 
'^  was  in  of  the  old  use ;  and  I  take  it  for  law 
'^  that  a  tenant  in  tail  suffering  a  recovery,  is 
'^  in  of  the  old  use,  and  that  the  estate  is  dis-> 
''  charged  of  the  statute  de  donis  ;  and  there-» 
^^  fore  I  am  of  opinion  that  the  recovery  has 
*'  made  good  this  defeasible  estate,  created 

''  by  the  deed  of  1724. 

•'  It  has  been  objected,  that  if  the  plaintiff 
"  has  any  title,  his  remedy  is  at  law  ;  but  I 
**  think  it  is  more  properly  here  ;  he  is  an  in- 
'^  fant,  and  has  come  recently  into  this  court, 
*'  nor  do  I  think  this  case  depends  entirely 
"  upon  the  point  of  law  ;  for  I  am  of  opinion 
"  that  the  plaintiff  is  entitled  to  have  an  exe- 
'^  cution  of  the  agreement,  as  a  good  and 
*'  binding  agreement  in  thiscourt/^ 

In  Moody  v.  Moody ^{n)  Edward  Moody 
was  tenant  in  tail,  under  his  father's  will, 
with  a  contingent  remainder  in  fee  to  him* 
self,  and  being  about  to  marry,  in  ITOQi  he 
conveyed  (by  way  of  immediate  use)  to  the 
use  of  himself  and  his  iatended  wife,  for  their 
lives,  with  remainder  to  the  heirs  of  their  bo- 
dies, remainder  to  himself  and  his  wife  in  fee. 

Edward  Moody  afterwards  made  bis  will, 
and  devised  part  of  the  estate,  of  which  he 


(n)  Ambl.  649« 
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had  suffered  a  i^ecovery,  to  his  younger  sou, 
after  the  death  of  his  wife. 

The  wife  died,  and  the  eldest  son  set  up 
a  title  to  the  estate* 

The  bill  was  brought  by  the  younger  son, 
and  Lord  Camden,  Chancellor,  gave  his 
opinion:  1st.  *' That  the  recovery  was  a 
^^  confirmation  of  the  settlement,  and  not  a 
^  destruction  of  it ;  considered  as  a  bar  of 
'*  the  old  entail  only/' 

In  Cheney  v.  Hall^{p)  Grerard  Walloer,  th^ 
&ther,  by  settlement  on  his  marriage  in  1706, 
conveyed  an  estate  in  Derbyshire  to  the  use 
of  himself  for  life  ;  remainder  as  to  part  to 
his  wife  for  life,  by  way  of  jointure,  remain- 
der, as  to  the  whole,  to  the  first  and  other 
sons  of  the  marriage.  There  was  issue  of 
the  marriage  Gerard  Walker,  the  eldest  son, 
and  other  children. 

In  1733,  thesononhts  marriage  conveyed 
part  of  the  estate,  by  lease  and  release,  to 
the  use  of  himself  for  life  ;  remainder  to  his 
intended  wife  for  life ;  remainder  to  the  heirs 
of  the  body  of  the  wife;  remainder  to  his 
own  right  heirs. 

In  1746,  the  £3U:her  and  son  mortgaged 
the  premises  to  Heniy  Peach  for  1000  years, 
to  secure  3001.  and  suffered  a  common  re<^ 
covery,  and  d^ared  the  uses  to  the  mort-* 
gagee,  suid  then  to  the  father  for  life^  with 
the  remainder  to  the  son  in  fee. 


(0)  AmbL  &K 
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In  1749 f  Henry  Peach  parcliased  the  son^s 
reversion  for  a  valuable  consideration^  and 
took  a  conveyance  to  bimself  in  fee* 

Afterwards  Walker  the  son  died  in  I7M9 
leaving  a  widow^  and  the  defendant,  Grerard 
Walker,  the  ddest  son  of  the  nsarriage,  and 
several  other  childreiii* 

Afterwards  Walker  the  iithet  died,  in  I75& 
The  widow  of  the  fatlier  was  still  alive. 

The  question  was  whether  the  comnMm 
recovery  in  1746^  slK>uld  entire  to^  the  Uses 
of  the  settlement  of  17331 

Lord  ChanceUor  was  dear  of  opimoD, 
that  the  common  retiovery  enured  to*  the 
uses  of  the  settlement  of  173di  *'  In  this 
''  caae/^  be  observed,  ^^  there  is  a  conv^amce 
'^  and  a  transmutation  of  possession^  and  the 
'^  remainders  are  DOt  VQid/' 

In  Goodright  v.  Mead,{p)  John  Shilson, 
the  fether  of  tbe  defendant  Nicholas  Shilson, 
being  Mssed  to  him  and  the  heirs  male  of 
his  body^  of  the  premises  in  quest ion^  the 
remainder  to  bis  own  right  heirs,  by  lease 
«id  release,  dated  34th  and  9Stb  October 
)742y  previous>  to  bis  marriage  with  Susannah 
Smerdon^  conveyed  the  same  to  trustees^  te 
the  use  of  himMlf  for  life ;  remainder  to  tlie 
trustees  to  preserve  contkigeiit  remaiudei  s ; 
remainder  to  the  use  oi  tbe  said  Susannah, 


(p)  3  Biux.  1703. 
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^or  her  life ;    remainder  to  his  fit*st  and  other 
sons  by  the  said  Susannah  in  tail  male. 

The  marriage  took  effect,  and  they  had 
issue  Nicholas  Shilson,  the  defendant,  their 
only  son. 

In  Trinity  Term  1761,  the  said  John  Shil- 
son  suffered  a  common  recovery;  and  by 
deed  dated  24th  June,  I76I,  he  declared  the 
uses  of  the  said  recovery  to  be^  to Lu- 
cas, his  heirs  and  assigns,  in  trust  to  sell  the 
said  premises,  &c. 

The  said Lucas,  by  lease  and  re- 
lease, dated  27th  and  iSth  October,  1763, 
in  pursuance  of  the  trusts  of  the  said  deed 
last  mentioned,  conveyed  the  said  premises 
to  Elizabeth  Tyrrell,  the  lessor  of  the  plain- 
tiff, and  her  heirs. 

The  said  John  and  Susannah  Shilson  are 
both  dead. 

The  question  is,  whether,  upon  the  facts 
stated,  the  plaintiff  is  entitled  to  recover  the 
said  premises. 

And  by  Mr.  Justice  Wilmot,  "  it  is  now 
*'  fully  settled,  '  That  a  release  or  bargaiu 
"  and  sale  by  a  tenant  in  tail,  will  convey 
"  a  base  fee ;   a  defeasible   estate ;    to  the 

releasee  or  bargainee :'  though  it  must  be 

allowed,  that  the  old  notion  was,  and  even 
•*  in  Lord  Coke's  time,  that  a  tenant  in  tail 
"  could  not  convey  an  estate  lunger  than 
"  for  his  own  life.  But  that  notion  is  now 
*•  overruled  ;  and  the  contrary  settled.'' 


4( 
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Lord  Mansfield  observed,  **  It  is  now 
^*  settled,  that  a  release,  or  bargain  and  sale 
"  by  a  tenant  in  tail,  gives  a  base  fee,  void- 
'^  able  by  the  issue  in  tail.  This  is  the 
"  principle  of  Machel  v.  Clarke,  and  many 
^^  subsequent  ca%es  have  been  grounded  upon 
'*  it ;  particularly  that  of  Stapilton  v.  Sta- 
"  pilton. 

'^  Besides,  the  common  recovery  has  made 
'^  good  this  defeasible  estate. 

'*  Either  ground  makes  an  end  of  this 
"  question.  The  recovery  takes  off  thefet- 
"  ters  of  the  statute  de  donig.'^ 

Mr.  Justice  Wilmot  concurred.  He  said, 
^^  the  tenant  in  tail  had  a  fee  originally  ;  and 
'*  a  comnion  recovery  leaves  him  a  fee  again^ 
^-^  by  removing  the  bar  and  fetters  imposed 
**  by  the  statute.  When  the  bar  and  fetters 
**  are  removed,  it  then  becomes  just  thesame 
'^  case  as  if  he  had  been  tenant  in  fee  simple 
'^  ab  initio.  And  though  formerly  it  was 
^^  doubted,  whether  a  tenant  in  tail  could, 
"  any  otherwise  than  by  a  feoffment,  grant 
"  any  thing  more  than  for  his  own  life ;  yet 
"  it  is  now  settled,  by  the  case  of  Machel  v. 
''  Clarke y  that  he  may,  by  bargain  and  sale, 
'^  or  by  lease  and  release,  pass  a  base  fee  ; 
'^  and  if  so,  it  is  in  his  power  to  limit  the 
**  remainder  as  he  pleases.  And  it  makes  no 
•'  difference,  whether  it  is  limited  to  the  use 
*'  of  the  bargainee,  or  the  releasee,  or  to  a 
"  stranger,  or  to  himself  for   life  with  re- 
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^^  mamderB  over ;  far  the  baae  £d*  feeds  all 
^^  the  uses  that  are  limits  itpoti^  iti  till 
'^  avoided  by  the  entry  of  the  iisise  in  tail/^ 

And  Mr.  Justice  Yates  added,  ^^  a  lease 
^'  and  release,  or  a  bargain  and  aale  by  the 
'^  tenant  in  taily  19  not  absolutely  void;  but 
**  conveys  a  bade  fee,  defeasible  by  tbe  entry 
**  of  the  issue  in  tail.  This  is  now  settled 
'^  by  the  case  of  Machel  v.  Cl»he :  and 
^^  many  determinationii  stnd  ccmyey aoces^  are^ 
*^  founded  upon  iV^ 

Mr*.  Justice  Aston  concurred :  tbe  Court 
were  therefore 'unanimously  of  opinion,  that 
the  recxivery  e»¥ired  to  the  use9  of  the  settle* 
ment,  and  that  tbe  plaintiff  had  no  title. 

When  no  mes  aare  declared  tlia  use  will  Re- 
sult to  the  fortner  oii^neys,  according  to  tbeir 
fofinei  ownei^shipy  viz..  i^  joitrt  tenants,  as 
jowt  tenants;  to  tenants  fo»  life^  as  tenants 
for  life ;  to  tenants^  in  fee,,  as  tenants  m  fee  :{q) 
but  the  we  wlnchi  results  to  a  tendnt  in  tttf, 
wiU  beaa^nseof  the  estate,  wbich  beeonrr&ys 
to  the  conusee  in  tke  fine,  viz.  a  fee  simpXt 
when  a  discontinoance  is  created,  and  when 
no  ^scpotiiiruande  is  created^  then  a  base  or 
determinable  fee,  commensurate  with  the 
ownership  ©•£  the  estate  taiL(r)'-^An  estate 


■II  O  *^AmMM.—-^AJti^a^^^i^i^l^i»^^i0tt^d 


(q)  Argol  u.  Cheney^  LatcU  82. 

Roe  «.  p6phMi,  r)ougl^w2!5. 
(r)  Waker  v.  Saimxf,  Palnv  aep. 

Moxon  o.  Moxoa,  in  the  £xch.  1777. 
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tail  will  never  be  taken  by  way  of  resulting 
use,  on  a  fine  levied,  or  any  other  convey- 
ance made,  by  tenant  in  tail..  All  the  cases 
from  which  it  has  been  collected  that  the 
use  resulting  on  a  fine,  by  tenant  in  tail,  will 
give  an  eistate  tail,  are  now  understood  to 
apply  only  to  the  degree  of  ownership,  and 
not  to  the  quality  of  the  estate,  as  descen- 
dible to  the  issue  in  tail. 

But  the  use  will  result  in  those  cases  only, 
in  which,  from  the  absence  of  declared  in- 
tention, and  also  of  consideration,  there  is 
no  reason  to  give  the  use  to  the  conusee. 
Whenever  the  intention,  or  a  consideration^ 
requires  it,  the  legal  estate  will  remain  in 
the  conusee,  and  not  be  affected  by  any  re- 
sulting use  ;  so  that  the  conusee  may  have 
the  benefit  of  the  fine,  without  any  express 
declaration  of  use  in  his  favor.  In  Althafn  v. 
Anglesea^  [p]  a  fine  was  levied,  and,  after  an 
interval  of  several  years,  a  common  recovery 
was  suffered,  in  which  the  conusee  was  named 
tenant,  and  from  this  circumstance  alone  it 
was  inferred,  that  the  legal  estate  was  to  re- 
main in  the  conusee,  so  as  to  make  him 
tenant :  and  the  presumption  of  a  resulting 
use  was  rebutted :  The  like  point  was  deter- 
mined in  Thrustoutv.  Peake.{q)  In  the  latter 


Ip),  Nightingale  v.  Ferrers,  3  P.  W.  207. 

Gilb.  £q.  Cas.  p.  IG. 
iq)    Strange,  p.  16.    S<:1k.  676. 
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case  the  language  of  the  Chief  Justice  was, 
*^  the  fine  being  levied,  and  no  use  declared, 
^^  the  recovery  being  immediately  suffered 
*^  of  the  same  lands,  and  the  writ  of  entry 
^'  brought  against  the  conusee  in  the  fine, 
■^  shews  that  the  intent  of  levying  the  fine 
^*  was  to  oiake  a  tenant  to  the  prcecipe/^ 

Also  in  Roe  v.  Popham,{r)  the  language  of 
Lord  Mansjield  was :  ^'  The  case  cited  by  Mr, 
"  Morris,  Altham  v,  Angleseay  is  good  law, 
"  There,  there  was  evidence  to  rebut  the 
^^  resulting  use  ;  but  here  I  see  no  proof  of 
"  intention  on  the  part  of  the  reversioner 
^^  in  fee.  He  was  not  a  party  to  the  mar- 
♦^  riage  articles.  If  he  had  been,  that  would 
*'  have  been  strong  evidence  against  any  re-* 
^^  suiting  use  to  him.  The  form  of  a  fine  is 
^^  to  give  a  title  to  the  conusee;  but  in  truth, 
"  it  is  for  the  convenience  of  the  conusor  ; 
"  and,  from  the  constant  usage,  the  pre- 
*^  sumption  is,  that  it  is  levied  to  his  use. 
"  This  indeed  is  liable,  like  all  other  pre- 
"  sumptions,  to  be  encountered  by  contrary 
**  evidence  ;  but  here  the  reversioner  in  fee 
"  has  done  nothing  to  rebut  the  presump- 
"  tion/'  Titles  depending  on  resulting  uses, 
on  the  one  hand,  and  an  implied  use  in  the 
conusee  on  the  other  hand,  are  viewed  with 
great  suspicion,  from  an  apprehension,  that 
there  may  have  been  a  consideration,  to  re- 

"»<• I   ■■,.,..■■  I,     ,  ,       ,,       I        ■        I.  .in         I  I  ■ ' 

Doug.  p.  24. 
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but  the  resulting  use,  or  there  may  be  the 
want  of  a  consideration  to  complete  the  title 
of  the  conusee.  To  meet  these  difficulties, 
it  is  prudent  to  have  a  deed  to  lead,  or  else  a 
deed  to  declare,  the  uses  of  the  fine.  In  deeds 
to  lead  the  uses  of  fines,  the  execution  of  the 
deed  by  the  conusee,  is  not  deemed  of  es- 
sential importance.  Nor  is  it  deemed  of 
great  importance  in  declarations  of  uses, 
when  the  declaration  is  nearly  cotemporane- 
ous  with  the  fine,  and  there  is  no  change  in 
the  possession.  But  as  often  as  there  is  some, 
and  merely  a  short  interval,  between  the  fine 
and  the  declaration  of  uses,  the  concurrence 
of  the  conusee  is  required.  And,  in  all  cases, 
it  is  proper  by  wayof  obviating  the  difficul- 
ties of  future  purchasers,  that  the  deed  to 
lead  and  also  the  deed  to  declare  the  uses  of 
a  fine,  should  be  executed  by  the  conusee  as 
well  as  by  the  conusor.  It  often  happens  that 
the  deed  has  not  been  executed  by  the  conu- 
see, and  that,  on  account  of  the  death  of  the 
conusee,  or  from  other  causes,  the  execution 
of  the  deed  by  him  is  impracticable.  Under 
these  circumstances,  the  conveyancer  is  led  to 
consider,  whether  from  the  nature  of  the  tran- 
saction, the  continuance,  or  the  change,  of 
possession ;  or  from  other  facts,  with  which 
the  title  is  attended,  there  is  any  occasion 
for  particular  caution,  and  to  treat  the  title 
as  doubtful.  In  general,  the  conusee  in  the 
fine,  is  merely  named  for  form,  and  has  no 

F  2 


68  OF  DEEDS  DECLARING^ 

interest :  and  unless  he  has  had  the  posses-" 
sion,  or  been  in  the  receipt  of  the  rents,  or 
there  is  reason  to  suspect  that  he  was  a  mort-« 
gagee,  or  entitled,  in  some  other  manner,  the 
title  may  be  safely  accepted,  without  press- 
ing for  any  declaration  by  those  who  alone 
can  obviate  the  difficulty.— The  only  mode 
of  investigating  the  fact,  whether  there  is 
any  interest  derivable  under  the  fine,  from  or 
through  the  conusee  as  a  beneficial  owner, 
is  to  make  the  inquiry  of  the  conusee  if 
living,  and  if  dead,  of  his  heir,  and  also  of 
his  personal  representg-tive.  This,  in  gene- 
ral, is  the  utmost  extent,  to  which  an  in- 
quiry can  be  directed :  but  particular  cases, 
as  the  assertion  or  rumour  of  a  claim,  will 
direct  the  inquiry  to  the  channel  through 
which  it  is  likely  that  information  may  be 
obtained. 

It  is  also  to  be  added,  that  in  conveyances 
either  to  uses,  or  to  the  intent  that  a  fine 
may  be  levied,  or  a  recovery  suffered,  to  uses, 
the  execution  of  the  deed  of  uses  by  the  co- 
nusee in  the  fine,  or  by  the  tenant  in  the 
recovery,  is  deemed  of  less  importance,  and 
immaterial,  except  by  those  whose  practice 
is  particularly  cautious ;  for  whoever  receives 
the  estate,  must  receive  it  upon  those  terms 
klone,  on  which  it  is  conveyed ;  and  the  con- 
veyance itself  contains  all  the  information 
that  can  be  reasonably  required,  concerning 
the  uses.     They  however  who  expect,  that. 


THE  nSES  OF  FINES*  60 

evdn  in  these  cases,  the  deed  shall  be  exe- 
cuted by  the  conusee  in  the  fine,  or  by  the 
tenant  in  the  recovery,  justify  their  prac- 
tice, by  contending  that  this  is  the  only 
evidence  by  which  they  can  be  satisfied  that 
a  fine  was  levied,  or  recovery  suffered  to 
these  uses.  Similar  cautions  would  render 
the  transaction  of  business  more  difficult  than 
it  is  already  found,  and  there  is  already  a 
complaint  against  the  unnecessary  dilficul- 
ties  imposed,  by  that  which  is  termed  cau- 
tious practice.  At  the  same  time  experience 
justifies  the  observation,  that  most  of  the 
cautions  observed  by  conveyancers,  are  the 
result  of  experience,  and  warranted  by  the 
difi&culties  with  which  the  transactions,  re-* 
lating  to  the  transfer  of  property,  are  sur- 
rounded. The  history  of  a  professional  life, 
devoted  to  the  investigation  of  titles,  would 
prove  that  the  utmost  ingenuity,  caution,  or 
industry,  is  not  equal  to  guard  against  all 
the  dangers  to  which  the  change  of  property 
is  exposed ;  sometimes  from  the  fraud,  and 
at  other  times  from  the  ignorance  of  the 
former  proprietors :  and  every  purchaser  ex- 
pects extreme  caution  to  be  observed  in  his 
particular  case,  that  he  may  not  be  the 
victim  of  such  fraud  or  ignorance. 

Agreements  to  lead,  and  to  declare,  the 
uses  of  fines,  are  generally  found  in  instru- 
ocnents,  which  have  other  objects.  In  most 
instances^  they  are  merely  an  addition  to  a 
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conveyance,  contained  in  a  former  part  of 
the  instrument,  and  there  is  merely  a  cove- 
nant to  levy  a  fine,  with  a  declaration  that 
the  same  shall  enure  to  the  uses  previously 
declared  ;  or  a  recital  that  a  fine  has  been  le* 
vied,  and  that  no  uses  have  been  declared  of 
the  fine,  or  that  no  uses  have  been  declared 
of  those  particular  lands,  which  are  the  sub- 
ject of  the  deed :  and  then  the  deed  pro- 
ceeds to  declare  uses  of  the  fine,  according 
to  the  intention  of  the  parties,  either  by  a 
full  and  express  declaration  of  the  uses,  as 
the  plan  of  the  instrument  requires  ;  or  by 
a  reference  to  the  uses  previously  declared. 
Of  course  in  instruments  of  this  description 
the  other  objects  of  the  deed,  must,  ip  a  great 
measure,  govern  its  form,  and  direct  the 
number  of  parties  ;  but  a  simple  deed  to 
lead,  or  declare  the  uses  of  a  fine,  has  the 
following  parts : 

1st,  The  denominationor  style  of  the  deed; 

£d,  The  date  ; 

3d,  The  names  of  the  parties  ; 

4th,  The  recitals  ; 

5th,  The  testatum  clause  ; 

6th,  The  agreements  to  levy  the  fine  or 
the  recovery ; 

7th,  The  uses  which  are  declared. 

Under  each  of  these  heads,  may  be  in- 
troduced those  observations,  which  govern 
the  general  practice,  in  preparing  deeds  to 
lead,  and, deeds  to  declare  the  uses  of  fines; 
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and  very  little  attention  will  enable  the 
reader  to  apply  these  observations  to  deeds 
of  a  more  complex  nature,  which  ought  to 
contain  an  agreement  to  lead,  or  to  declare 
the  uses  of  a  fine,  with  or  without  a  cove- 
nant, that  a  fine  shall  be  levied.  In  the 
progress  of  these  observations,  it  will  be 
found  that  the  practice  is  directed  to  obvi-^ 
ate  all  objections, '  arising  from  the  cases 
which  have  been  introduced,  for  the  purpose 
of  shewing  those  resolutions  more  imme- 
diately applicable  to  the  learning  on  this 
subject. 

1st,  The  Denomination  or  Style  of  the  Deed. 
In  general  the  uses  of  fines  are  directed  by 
indenture^  but  they  may  be  directed  by  deed 
poll.  In  short,  they  may  be  limited,  by  mere 
writing,  except  that  declarations  of  the  uses 
of  fines,  already  levied,  must  inconsequence 
of  the  provisions  of  the  4th  and  5th  of  Ann, 
be  by  deed.  It  is  also  to  be  observed  that 
Downman^s  case  required  the  deed  to  be  m- 
dented.  Also,  when  there  is  to  be  a  variation 
of  uses,  as  expressed  in  a  former  instrument, 
there  must  either  be  a  change  in  the  circum- 
stances under  which  the  fine  was  agreed  to 
be  levied,  or  the  second  declaration  must  be 
by  an  instrument  equally  solemn  with  the 
instrument  containing  the  former  agreement. 
From  the  cited  cases,  particularly  from  the 
Countess  of  Rutland^ s  case,  &c.  it  may  be 
collected,  that  when  there  is  a  variation  in 
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the  mode  of  levying  a  fine,  the  second  agree- 
ment will  govern  the  uses,  although  the  for- 
mer agreement  was  by  deed,  while  the  lat- 
ter agreement  was  by  mere  writing,  without 
deed. 

It  is  also  to  be  observed,  that  for  all  the 
purposes  of  this  question,  a  deed  poll  and 
indenture,  are  equally  solemn ;  but  an  agree- 
ment under  hand,  or  under  hand  and 
seal,  and  not  delivered,  is  not  equally  so- 
lemn with  an  instrument  attended  with 
the  ceremonies  of  sealing  and  delivery. 
The  latter  is  a  deed  ;  the  former  is  merely 
an  instrument  in  writing  under  seal. 

2dly,  Of  the  Date. — Deeds  to  lead  the  uses 
of  fines  are,  from  their  nature,,  dated  and 
executed  before  the  fine  is  levied ;  while  deeds 
to  declare  the  uses  of  fines  already  levied, 
suppose  the  fine  to  be  levied,  and  of  course, 
are  subsequent  in  date.  But  it  often  hap- 
pens that  a  covenant  is  entered  into,  to  levy 
a  fine  as  of  a  preceding  term,  so  that  the 
fine,  is  by  legal  relation,  anterior  to  the  date 
of  the  deed,  and  yet  deeds  of  this  descrip- 
tion are  considered  as  deeds  to  lead  the 
uses  of  fines*  Sometimes  also  a  fine  is  re- 
cited as  acknowledged,  and  intended  to 
be  levied,  as  of  a  subsequent  term,  and  uses 
declared  of  this  fine  are  also  to  be  deemed 
aa  uses  directory^  and  not  as  uses  declara- 
tory. That  alone  is  properly  a  declaration 
subsequent,  which  is  grounded  on  a  perfect 
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fine^  so  that  the  uses  will  arise,  and  be  exe- 
cuted the  moment  the  deed  has  received  ita 
perfection.  The  date  is  also  material  in  cases 
like  that  of  Jones  and  Morleyy  as  the  means 
of  ascertaining  the  time  within  which  a  fine 
is  to  be  levied,  so  as  to  be  brought  within 
the  influence  of  the  agreement  by  which  the 
uses  are  declared. 

3dly,  Of  the  Parties. — The  proper  parties 
to  declare  the  uses  of  a  fine,  are  the  conu- 
sors on  the  one  part,  and  the  conusees  on 
the  other  part ;  but  when  several  conusors 
have  different  shares,  as  joint-tenants,  tenants 
incommon,  and  coparceners;  or  different  in- 
terests, as  for  life  and  in  fee,  they  are  gene- 
rally arranged  as  parties  of  different  parts  : 
as  A.  B.  of  the  first  part,  C.  D.  of  the  second 
part,  and  so  on  ;  and  all  persons  who  are 
interested  in  the  assurance  to  be  made  by 
the  declaration,  should  be  consenting  par- 
ties, and  of  course  should  be  named  among 
the  parties,  so  as  to  give  their  consent  in  the 
operative  part  of  the  deed.  As  for  instance  ; 
when  a  married  woman  is  a  trustee  or  mort- 
gagee,  and  a  fine  is  to  be  levied  by  her  and 
her  husband  to  make  an  effectual  convey- 
ance of  her  estate,  the  cestui  que  trust  should 
be  a  party  to  join  in  the  declaration  of  the 
uses,  and,  of  course,  the  number  of  parties 
will  vary  with  the  circumstances.   BeckwitVs 
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€ase,{s)  with  the  power  of  a  husband  to 
declare  the  uses  of  a  fine  by  him  and  his 
wife,  is  noticed  in  the  former  volume.(^) 
It  has  also  been  noticed,  that  those  persons 
who  have  aliquot  parts,  cannot  declare  the 
uses  of  more  than  their  particular  parts  ;  nor 
can  persons,  who  have  partial  interests,  de- 
clare the  uses  for  any  period  beyond  their 
own  ownership  ;  so  that  a  declaration  by 
the  owner  of  one  share,  or  one  estate,  will 
not  bind  the  owner  of  another  share,  or  of 
another  estate,  (w) 

4thly,  Of  the  Recitals. — The  recitals 
should,  for  the  most  part,  shew  the  state 
of  the  title,  and  the  object  of  levying  the 
fine.  When  a  fine  is  levied  by  husband 
and  wife,  the  presumption  of  l3.yr,  till  the 
contrary  is  shewn,  is,  that  the  husband 
and  wife  are  seised  in  right  of  the  wife ; 
and  ais  often  as  the  husband  is  the  owner  in 
his  own  right,  this  fact  should  be  disclosed 
by  the  recitals,  or  inserted  as  part  of  the 
description  of  the  parcels.  This  is  not  es- 
sential, with  a  view  to  the  operation  of  the 
assurance ;  but  it  may  materially  assist  the 
future  investigation  of  the  title.   Also,  when 


(s)  2  Co.  p.  57. 
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(u)  Nightingale  ».  Ferrers,  3  P.  W.  207.  Rowc  ». 
Popham,  Dougl.  24. 
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a  fine  is  levied,  as  is  very  common,  for  bar- 
ring estates  tail^  &c.  the  commencement  of 
the  estate  tail  should  be  disclosed,  accom- 
panied with  such  other  recitals  as  will  lead 
to  the  information,  that  the  fine  is  a  com- 
petent assurance  for  attaining  the  object 
intended  to  be  accomplished.  No  objection 
is  more  common  than  one  arising  on  a  fine, 
levied  for  barring  estates  tail,  and  at  the 
same  time  conveying  the  fee-simple.  The 
ground  is,  that  it  does  not  appear,  that  the 
fine  was  effectual  for  this  purpose  ;  and  the 
objection  takes  its  rise  from  an  apprehension, 
that  there  may  have  been  remainders  or  re- 
versions, which  could  not  be  barred  by 
means  of  a  fine.  The  better  opinion  seems 
to  be,  that  the  purchaser  cannot  sustain  this 
objection,  unless  he  can  actually  prove,  or 
at  least  raise  the  inference,  that  there  were 
reversions  or  remainders  outstanding  in  other 
persons  than  the  parties  to  the  fine.  Even 
in  casejs  in  which  the  party  had  an  estate 
tail,  with  the  immediate  reversion  in  fee  by 
descent,  and  he  levied  a  fine  with  procla- 
mations, instead  of  suffering  a  common  re- 
covery, it  was  a  very  common  objection  that 
there  might  have  been  incumbrances  affect- 
ing the  reversion,  and  that  the  title  could 
not  be  safely  accepted,  until  a  common  re- 
covery bad  been  suffered,  so  as  to  bar  the 
reversion,  and  consequently  all  incumbrances 
affectiikg  that  estate.    This  objection  is  no 
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longer  tenable.  It  is  decided  by  Sperling  v- 
Trevor,  7  Ves.  Jun.  497-  that,  even  under 
these  circumstances,  the  title  will  be  deemed 
good,  without  a  common  recovery,  unless 
the  purchaser  can  shew  that  there  are  in- 
cumbrances, affecting  the  reversion,  and  not 
reached  by  the  operation  of  the   fine.     As 
often  as  the  object  of  the  deed  is  to  declare 
the  uses  of  a  fine  already  levied,  there  should 
be  a  recital  of  the  fine,  with  a  further  recital, 
that  no  uses  have  been  declared  of  the  fine  i 
or,  as  the  case  requires,  that  no   uses   have 
been  declared  of  the  fine,  as  fiatr  as  the  same 
relates  to  or  concerns  the   lands  of  which 
uses  are  to  be  declared. 

5thly.  The  Testatum  Clause.  —  The  gene- 
ral objects  of  the  deed  are  stated  in  this 
clause,  and  each  testatum  clause  varies 
with  the  circumstances  by  which  it  is  dic- 
tated. Sometimes  the  clause  runs  in  this 
form  : — *^  For  barring,  docking,  and  destroy- 
*'  ing  all  estates  tail,  &c.  and  for  settling  and 
^*  assuring  the  messuages,  &c.  to  the  uses,  &c. 
"  hereinafter  limited  and  declared  of  and 
"  concerning  the  same.^^  In  other  instances, 
the  references  are  still  more  general ;  as,  "  for 
^^  settling  and  assuring  the  messuages,  &c.  to 
"  the  uses  hereinafter  declared  concerning 
*'  the  same  ;^'  or  when  the  recitals  fully  state 
the  object,  and  the  agreement  to  levy  the 
fine,   the  testatum  clause  will  be  to  this 
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effect : — "  In  pursuance  and  performance  of 
*'  the  hereinbefore  recited  agreement,  and 
'•  for  carrying  the  same  into  effect/'  The 
precedents  in  the  Appendix  will  afford  ex- 
amples of  these  clauses.  The  general  rule 
to  be  observed,  is  to  express  every  thing  that 
may  elucidate  the  title,  and  assist  in  the 
future  investigation  of  it ;  and  carefully  to 
avoid  all  reference  to  any  fact,  which  may 
shew  a  defect  in  the  title,  or  raise  a  difficulty 
concerning  it,  on  any  future  occasion.  No 
reference  should  be  made  to  estates  tail,  ex- 
cept there  are  estates  of  that  description.  It 
was  formerly  a  very  general  practice,  to 
convey  by  fine  and  declaration  of  the  uses.  In 
modem  practice,  a  lease  and  release  are 
added.  It  is  very  probable,  however,  that 
the  heavy  stamps-duties  will  render  it  con- 
venient, especially  in  small  purchases,  to  re- 
sort to  the  old  practice  ;  and  settlements  as 
well  as  purchases  may  be  accomplished/ 
merely  by  means  of  the  fine  and  declaration 
of  uses,  without  the  addition  or  intervention 
of  a  conveyance  by  lease  and  release,  or  any 
other  grant.  The  fine,  when  an  actual  con- 
veyance, produces  every  effect  which  can 
be  produced,  even  with  the  addition  of  a 
lease  and  release,  and  the  fine  operates  as  a 
conveyance  as  often  as  the  conusor  has  a 
seisin  in  possession,  reversion,  or  remainder. 
In  this  clause  also^  the  consideration  is  to  be 
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expressed  ;  and  when  it  is  expt-essed,  the 
directions  given  in  the  chapter  of  Releases 
ought  to  be  observed..  At  the  same  time  it 
is  to  be  noticed,  that  an  actual,  or  a  nominal, 
consideration  is  not  an  essential  part  of  this 
assurance.  In  reference  to  the  rules  of  the 
common  law,  the  will  of  the  party  is  suffi- 
cient to  raise  or  direct  the  uses,  as  against 
him  or  his  heirs.  A  consideration,  however, 
may  be,  material  to  support  the  deed  against 
creditors  and  subsequent  purchasers,  or 
against  creditors  claiming  under  a  commis-* 
sion  of  bankrupt.  When  a  consideration  is 
paid,  the  receipt  should  be  acknowledged  in 
like  manner  as  in  other  deeds,  made  for  a 
valuable  consideration.  In  deeds  to  lead 
the  uses  of  fines,  there  is  generally  a  cove*» 
nant  to  levy  the  fine.  It  is  generally  in 
this  form : 

And  the  said  ,  for  himself,  his 

heirs,  executors,  and  administrators,  doth 
hereby  covenant  and  agree  with  the   said 

his  heirs  and  assigns,  in  manner 
following  (that  is  to  say)  That 
shall  and  will,  at  the  proper  costs  and  charges 
of  the  said  ,  in  or  as  of 

term  now  last  past,  or  before  the  end  of 

term  now  next  ensuing,  acknow«* 
ledge  and  levy  unto  the  said  and 

his  heirs,  before  his  majesty^s  justices  of  the 
court  of  Common  Fleas  at  Westminster,  one 
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or.  more  fine  or  fines^  $ur  conuzance  de  droit 
come  ceo,  &c.  with  proclamations  to  be 
thereupon  had  and  made  according  to  the 
form  of  the  statutes  in  that  case  made  and 
provided,  and  the  usual  course  of  fines  in 
such  cases   used  of  the  said  hereby 

released  or  otherwise  assured,  or  intended  so 
to  be,  with  the  appurtenances  [or,  All  that, 
&c.]  by  the  names  and  descriptions  of 

or  by  such  other  apt  and  convenient 
names,  number  of  messuages,  and  acres, 
quantities,  qualities,  and  other  descriptions 
to  comprise  the  same,  as  by  the  said 

his  heirs  or  assigns,  or  his  or  their 
counsel  in  the  law,  shall  be  reasonably  ad*- 
vised  or  devised  and  required. 


In  this  covenant,  the  following  parts  de<^ 
serve  attention : 

1st,  Of  the  covenantor  ; 

2dly,  The  person  with  whom  the  covenant 

is  to  be  entered  into  ; 
3dly,  The   person  by  whom  the  fine  is  to 

be  levied  ; 
4thly,  The  time  within  which  it  is  to  be 

levied ; 
5thly,  The  persons  to  whom  it  is  to  be 

levied  ; 
6thly,  In  what  court ; 
7tbly,  Of  what  parcels  ;    And, 
athly.  Whether  ^ith  proclamations. 
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The  covenant  in  its  most  simple  state,  is 
in  this  form: 

And  the  said  A.  B.  for  himself,  his  heirs, 
executors,  and  administrators,  doth  hereby 
covenant  and  agree  with  the  said  CD.  bis 
heirs  and  assigns,  in  manner  following ;  that 
i«  to  say,  that  he  the  said  A.  B.  &c. 

But,  in  its  application  to  practice,  it  ad- 
raits  of  great  variations. 

1st,  The  persons  by  whom  the  covenant  is 
to  be  entered  into,  must  be  directed  by  the 
intention  of  the  parties.  The  object  is,  to 
obtain  as  much  security  as  possible,  for  the 
performance  of  the  act  intended  to  be  done. 
This  is  mor«  especially  the  case,  when  the 
fine  is  to  be  a  future  act ;  for  instance,  to  be 
levied  by  infants  when  adult ;  or  to  be  levied 
under  some  other  like  circumstances.  It  is 
of  less  consequence  when  the  fine  is,  in 
point  of  fact  to  be  levied  instantly,  and  the 
covenant  is  a  matter  of  form,  rather  than  of 
substance  ;  and  the  party  retains,  as  in  pru- 
dence he  ought  to  do,  his  purchase  money, 
or  other  consideration,  till  the  fine  is  levied. 
It  is  also  of  very  little  consequence  when 
the  fine  is  to  be  a  voluntary  act,  proceed- 
ing from  the  party  by  way  of  settlement, 
with  a  view  to  a  family  arrangement,  and 
merely  nominal  damages  could  be  recovered 
for  a  breach  of  the  covenant ;  and  of  still 
less  consequence  is  the  form  of  the  covenant 
when  a  fine  is  to  be  levied,  mierely  to  gain 
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the  fee  to  a  person  who  has  an  estate  taiL 
In  those  instances,  however,  in  which  the 
covenant  is  a  material  and  essential  part  of 
the  security,  care  is  to  be  taken,  that  no 
person  is  pledged  to  do  more  than  that  for 
which  he  means  to  stipulate.  Want  of  cau^ 
tion,  in  this  respect^  may  subject  a  party  to 
an  action  for  damages,  contrary  to  the  in^ 
tention,  if  that  intention  had  been  fully  con- 
sidered and  clearly  expressed.  Several  sel- 
lers, who  are  owners  of  distinct  shares,  or 
are  joint-tenants  or  coparceners,  ought  not, 
except  under  special  contracts^  dictated  by 
peculiar  circumstances,  to  covenant  for  more 
than  their  respective  shares }  nor  ought 
tenant  for  life  to  covenant  for  more  than  his 
life-interest ;  nor  a  tenant  in  remainder  or 
reversion  to  covenant  for  more  than  that  in- 
terest which  shall  be  conferred  by  his  estate  t 
and  the  covenant  of  each  should  thei^efore 
be  several,  and  qualified  to  the  acts  of  him- 
self and  his  heirs,  and  confined  to  his  share, 
and  also  to  his  estate  and  interest  in  the  par- 
cels ;  and  a  husband,  entitled  in  right  of  his 
wife,  should  covenant  only  as ,  to  the  acts 
and  deeds  of  himself  and  his  wife,  and  her 
heirs  ;  and  each  of  several  husbands  should 
have  his  covenant  qualified  in  like  manner, 
to  the  acts  of  himself  and  his  wife,  and  his 
and  her  heirs,  and  confined  to  the  share  of 
his  wife.  And  these  covenants  should  be  in 
these  or  the  like  forms,  varying  them  as  the 

VOL.  II.  cj 
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circumstances  require — And  each  of  thenSi 
the  said  A.  B.  and  C.  D.  severally,  sepa- 
rate and  apart  from  the  other  of  them, 
doth  hereby  for  himself,  his  heirs,  execu- 
tors and  administrators,  and  as,  to,  and  oon- 
cerning  only  the  acts,  deeds,  and  defaults  of 
himself  and  his  heirs, .  covenant  with,  &c. 
that  they  the  said  A-  B.  and  C.  D.  respec- 
tively, or  their  respective  heirs,  shall  or 
will,  &c.  

And  the  said  A.  B.  doth  hereby  for  him- 
self, his  heirs,  executors,  and  administrators, 
and  as,  to,  and  concerning  only  the  acts, 
deeds,  and  defaults  of  himself  and  his  heirs : 
and  the  said  CD.  doth  hereby  for  himself^ 
his  heirs,  executors,  and  administrators,  and 
as,  to,  and  concerning  only  the  acts,  deeds, 
and  defaults  of  himself  and  his  heirs,  and  of 
the  said  E.  his  wife,  covenant  with  the  said 
G.  H.  and  his  heirs,  that  they  the  said  A.  B. 
or  his  heirs,  and  CD.  or  bis  heirs,  and  also 
the  said  E.  D.  (she  hereby  consenting)  shall 
or  will,  &c.  - 

And  each  of  them  the  said  A.  B.  C  D. 
and  E.  F.  severally,  separate  and  apail; 
from  the  others  of  them,  doth  hereby  for 
himself  and  herself  respectively,  and  his 
and  her  respective  heirs,  executors,  and  ad- 
ministrators, and  as,  to,  and  concerning  only 
the  acts,  deeds,  and  defaults  of  himself  and 
herself  respectively,  and  his  and  her  respec- 
tive heirs  :  And  each  of  them  the  said  G.  H. 
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t.  K.  and  L.  M.  severally^  separate  and  apart; 
from  the  others  of  them,  doth  hereby  for 
himself  respectively,  and  his  respective  heirs, 
executors,  and  administrators,  and  as,  to, 
and  concerning  only  the  acts,  deeds,  and 
de&ults  of  himself  and  his  said  wife  respec- 
tively, and  his  and  her  heirs,  covenant,  de- 
clare, and  agree  to  and  with  the  said  N.  O* 
and  their  heirs,  that  each  of  them  the  said 
A.  B.  C.  D.  and  E.  F.  respectively,  or  his 
respective  heirs  ;  and  each  of  them  the  said 
G.  H.  I.  K.  and  L.  M.  respectively,  and  his 
respective  wife,  she  hereby  consenting,  and 
his  and  her  heirs  shall  or  will,  &c. 

In  this  and  like  assurances  it  is  very  com^^ 
mon,  and  warranted  by  books  of  practice^ 
for  a  husband  to  covenant  for  himself  and 
his  wife,  and  his  and  her  heirs,  that  he  and 
his  wife,  and  their  heirs,  will  levy  the  fine, 
&c.  This  is  an  inaccurate  form,  because  no 
action  can  be  framed  consistently  with  the 
language  of  the  covenant.  Besides,  this 
form  confounds  the  lien  part,  with  the  sti- 
pulating part,  or  substance,  of  the  covenant. 
The  husband  may  covenant  that  he  and  his 
wife,  and  his  and  her  heirs,  shall  levy  a  fine. 
This  is  a  formal  covenant.  It  expresses  the 
intention  of  the  parties  in  a  manner  conso- 
nant with  the  rules  of  law  :  but  though  the 
husband  covenants  for  himself  and  his  wife> 
that  he  and  his  wife  shall  levy  a  fine^  the 
wife  cannot  be  subjected  to  an  action  upon 

g2 
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his  covenant ;  and  it  follows,  that  it  is  inad- 
curate,  and  confounds  all  legal  distinction, 
to  express  the  covenant  in  a  form  that  can- 
not be  made  available.  It  is  rather  singular^ 
that  a  practice  so  void  of  principle,  should 
have  been  adopted  so  extensively  as  this  has 
been.  When  it  is  deemed  proper  that  the 
consent  of  the  wife  to  join  in  the  fine  shall 
appear  in  the  deed  of  uses,  this  consent  is 
expressed^  either  in  the  introductory  part  of 
the  husband^s  covenant,  or  in  the  body  of 
the  covenant  itself.  In  one  form,  the  hus-*- 
band  will,  with  the  privity,  consent,  and  ap- 
probation of  the  said  his  wife,  testified 
by  her  executing  these  presents,  for  himself, 
his  heirs,  executors,  &c,  covenant,  &c.  that 
&e.-^In  the  other  form,  the  husband  for 
himself,  his  heirs,  &c.  will  covenant  with, 
&c.  that  he  and  his  wife  Cshe  hereby  consent^ 
ingj  shall  and  will,  &c.  The  object  of  this 
consent  is,  to  create  an  equity  against  the 
wife  ; .  but  no  case  warrants  an  opinion  that 
the  wife  can  be  bound  by  this  consent.-ri- 
The  utmost  a  court  of  equity  has  ever  done, 
is  to  bring  the  husband  into  contempt,  for 
want  of  1  specific  performancci  of  the  co  ve-*- 
nant ;  and  thus  enforcing  a  fine  from  the 
husband  and  wife,  by  strict  measures  against 
the  husband.  The  cases  on  this  point  are. 
Bar  ring  ton  V.  Home, {x)  Ortred  or  Outr  am  v* 

m     m    m,  a  li" >  ''  i  ■  -■■ 11  I 

(ar)5Vin.^Abr.647.pl.45. 
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RoHndy{y)  Hull  v.  Hardy, {z)  Winter  v.  Deve^ 
reuXy{a)  Sedgwick  v.  Hargravey{b)  Stephen- 
son  V.  Morris,{c)  and  Withers  v.  Pinchard, 
cited  in  the  last  case. 

They  were  considered  in  the  late  case  of 
Emery  v.  WaseJ/[)  and  the  observations 
made  on  them  by  Lord  £ldon  were,  that 
by  this  appeal  I  am  called  upon  to  reverse 
a  judgment  that  appears  to  have  been 
made  upon  great  consideration.  Certainly 
the  general  point  is  of  great  importance : 
"  whether  the  contract  of  the  husband^ 
*^  which  however  this  was  not  intended  to 
^^  be,  but  that  of  the  daughters,  is  to  be* 
^^  executed  against  the  husband  by  a  court 
'-'  of  equity ;  in  effect,  compelling  the  hus- 
"  band  to  compel  his  wife  to  levy  a  fine, 
'f  which  is  a  vohmtary  act.  This  is  brought 
"  forward  in  the  report  as  the  principal 
''  ground  of  the  decree.  The  argument 
^'  shews,  that  point  is  not  quite  so  well  settled 
^'  as  it  has  been  understood  to  be.  The  po- 
''  licy  of  the  law  is,  that  a  wife  is  not  to  part 
"  with  her  property,  but  by  her  own  spon- 
"  taneous  and  free  will.  If  this  was  per- 
"  fectly  res  Integra,  I  should  hesitate  long 


(Sr)  4  Vin.  Abr.  203. 
(z)  3  P.  William*,  187. 

a)  Note  to  3  P.  Wins.  189. 

b)  2  Vez.  57. 

c)  7  Ves.  Jan.  474. 

[d)  5  Ve».  Jun.  846.  8  Vei.  Jan.  d05. 
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^'  before  I  should  say,  the  huisband  is  to  be 
*^  understood  to  have  gained  her  consent, 
^'  and  the  presumption  is  to  be  made,  that 
*^  he  obtained  it  before  the  bargain,  to  avoid 
^^  all  the  fraud  that  may  be  afterwards  prac- 
*^  tised  to  procure  it.     I  should  have  hesi-' 
'*  tated  long  in  following  up  that  presump- 
**  tion,    rather  than   the  principle  of  the 
^'  policy  of  the  law  ;    for,  if  a  man  chooses 
*'  to  contract  for  the  estate  of  a  married 
^^  woman,  or  an  estate  subject  to  dower,  he 
*^  knows  the  property  is  her's  altogether,  ox 
"  to  a  given  extent.  The  purchaser  is  bound 
^^  to  regard  the  policy  of  the  law  ;  And  what 
"  right  has  he  to  complain,  if  she,  who,  ac- 
'*  cording  to  law,  cannot  part  with  her  pro- 
^^  perty  but  by  her  own  free  will,  e:!f pressed 
'^  at  the,  time  of  that  act  of  record,  takes 
^*  advantage   of  the  locus  pcenitenficB  ;   and 
^^  why  is  he  not  to  take  his  chance  of  da- 
*^  mages  against  the  husband  ? 

^^  If  the  cases  have  determined  this  ques-^ 
*^  tion  so,  that  no  consideration  of  the  ab-r 
^*  surdity  that  must  arise,  and  the  almost 
^'  ridiculous  state  in  which  this  court  must 
'^  in  many  instances  be  placed,  can  prevail 
*^  against,  their  authority,  it  must  be  so, 
^'  For  thesake  of  illustration,  suppose  10,000/. 
*^  3  per  cents,  carried  to  the  account  of  a 
■^  married  woman,  and  the  husband  con- 
^^  tracts  to  transfer  (taking  it,  that  the  court 
'^  had  jurisdiction  to  decree  performance  of 
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^  such  a  contract.)  At  the  hearing,  wliat  is 
**  to  be  done  for  the  wife  ?  In  the  two  last 
"  cases,  the  wife  appears  to  have  been  left 
**  a  party  to  the  suit,  without  affecting  her 
"  under  the  decree-  If  the  court  cannot  by 
"  the  decree  order  any  act  to  be  done  by 
'*  her,  the  bill  ought  to  be  dismissed  against 
**  her,  unless  some  future  act  by  her,  to  be 
"  ordered  upon  farther  directions,  is  looked 
"  to.  But  the  principle  of  the  decree  shews, 
*^  that  cannot  be  the  purpose.  It  does  not 
"  rest  there.  Suppose  the  husband  procures 
^*  her  consent,  even  by  the  mildest  means  ; 
**  persuades  and  influences  her  by  the  diffi- 
"  culties  he  has  got  into,  on  entering  into  an 
**  improper  contract ;  and  she  is  examined 
^*  here  by  the  judge  who  has  made  the  de- 
'^  cree  upon  the  husband  :  and  if  upon  the 
'^  submission  of  all  the  considerations  which 
"  ought  to  be  submitted  to  her  in  this  court, 
"  and  the  court  of  Common  Pleas,  she  says 
"  she  thinks  it  in  her  situation  not  fit  for 
"  her  to  part  with  the  property,  the  court 
**  must  send  the  husband  to  gaol ;  telling 
^'  her,  she  never  ought  to  relieve  him  from 
"  that  state  :  and  all  this  for  the  benefit  of 
^^  a  person,  who  cannot  have  a  specific  per- 
'^  formance  certainly,  but  who  may  have 
^'  damages,  and  who  sets  up  his  title  to  a 
*•  specific  performance  in  opposition  to  the 
'^  policy  of  the  law.  Upon  the  first  ground^ 
*•  therefore,  there  is    difficulty  enough  to 
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"  make  me  pause,  before  I  should  follo\r 
*^  the  two  last  authorities  ;  and  I  am  not  sure 
'f  whether  it  is  not  propef  to  have  the  judg- 
**  ment  of  the  House  of  Lords,  to  determine 
*'*  which  of  these  decisions  ought  to  bind  us. 
^'  As  to  the  expression  used  by  Lord  Gow- 
'^  per,  that  this  jurisdiction  is  to  be  very 
"  sparingly  exercised,  certainly  it  is  very 
^f  dissatisfaptory  to  be  informed,  that  it  is, 
*^  and  it  is  not,  to  be  done/^ 

And  in  another  part  of  the  judgment  his 
Lordship  said,  "  If  the  law  is,  that  the  hus- 
"  bqnd. signing  will  authorize  and  require 
^^  the  court  tq  call  upon  him  to  procure  her 
^f  to  join,  his  signature  would  do  just  as 
^f  well  as  her's ;  unless  it  is  to,  be  implied, 
^f  that  the  daughters  were  actually  to  sign 
^f  it.  5qt  that  would  be  a  great  deal  too^ 
^f  nice  ;  for  their  mere  signature  could  not 
"  be  a  circumstance  operative  as  evidence  of 
^^  the  contract/' 

And  his  Lordship  added,  ''  If  the  court 
*^  will  bind  the  husband,  to  procure  his 
^f  wife's  consent.  Lord  Cqwper's  declaration 
^f  is  authority  for  saying,  I  ought  not  to 
*^  make  that  decree,  where  I  am  not  com- 
^i  pletely  satisfied  by  the  evidence,  that  the 
^^  price  has  been  as  deliberately  fixed,  at 
*^  least,  as  it  ought  to-be  in  the  ordinary 
'5  case  in  a  transaction  between  persons 
^^  dealing  prudently  and  deliberately  in  esti- 
^f  niating  a  matter  of  so  much  consequence/* 
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'  'From  the  forms  in  the  Appendix,  as  well 
as  from  the  decided  cases,    it  will  be  a  ne- 
cessary   inference,    that  a    person  may  be 
made  a  party  to  the  covenant,  to  stipulate 
for  the  acts  of  himself  and   his  heirs,  or  for 
the  acts  of  a  stranger,  or  some  person  with 
whom  he  is  connected,  or  some  person  in 
whose  concerns  he  takes  an  interest.     The 
estates  of  infants,  or   their  rights  and  titles, 
are  frequently  the  subject  of  contract ;  and' 
fines  will  be  necessary  to  be  levied  by  them 
when  they  are  adult,  to  complete  the  title, 
by  reason  of  coverture  or  intails ;    and,  on 
these  occasions,  some    friend  is  generally 
found  to  covenant  respecting  the  acts  to  be 
done  by   the   infants  or  their  heirs.     The 
other  instances  in  which  such  covenants  are 
entered  into,  are,  for  the  most  part,  relating 
to  lunatic  or  other  incapacitated  persons, 
and  persons  who  are  absent   beyond  seas. 
On  the  one  hand,  the  person  who  is  to  enter 
into  the  covenant,  is  to  be  carefiil  he  does, 
not  take    on    himself  more  responsibility 
than  he    intends ;  on   the  other  hand,  the 
purchaser,    or  person  to    be  benefited   by 
the  covenant,     must    take    care   that    he 
lias  stipulations  for  all  those  acts  necessary 
to  perfect  the  title.     The  nature  and  cir- 
cumstances of  the  title  must  be  fully  con- 
sidered, and  the  stipulations  of  the  covenant 
must  be  extended  to  all  those  persons  who 
may  be  interested,  and   who,    in   order  to 
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■ft 
«. 

complete  the  title,  must  be   parties  to  the 
fine. 


2dly.  Of  the  persons  with  whom  the  cove^f 
nant  is  to  be  entered  into.  On  this  point  it  is 
necessary  only,  that  there  shall  be  a  cove- 
nantee, in  whose  name  an  action  may  be 
brought,  in  default  of  performance  of  the 
covenant.  In  general,  the  covenant  is 
with  the  purchaser,  if  any,  or  with  the  re- 
leasee to  uses,  or  with  the  trustees  to  whom 
the  conveyance  is  made.  The  covenant 
may  with  propriety  be  to  several  and  their 
heirSy  notwithstanding  the  rule,  that  on  a 
fine  to  be  levied  to  two,  the  acknowledg- 
ment of  right  ought  to  be  to  them  and  the 
heirs  of  one  of  them,  naming  that  persort.(e) 
The  covenant  should  not,  however,  be  en- 
tered into  by  a  husband  with  his  wife.  On 
account  of  the  legal  unity  of  their  persons, 
she  is  not  capable  of  a  covenant  or  grant, 
proceeding  from  her  husband.  No  well- 
founded  objection  exists  against  naming  a 
married  woman  as  the  covenantee,  where  th6 
covenant  is  entered  into  by  any  other  per- 
son than  the  husband.  Except  in  particular 
cases,  the  covenant  should  be-  entered  into, 
so  as  to  be  annexed  to  the  estate,  if  an)^, 
conveyed  by  the  deed,  in  the  lands  of  which 

the  fine  is  to  be  levied. 

' — ■ I         .    ■  ■  .  — .  .  — » — 

(e)  See  1  Vol.  p.  237. 
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3dly.  The  covenant  should  name  the  person 
by  whom  the  ^ne  is  to  be  levied. — The  in- 
tention of  the  parties,  and  the  nature  of  the 
contract  between   them,    must   dictate  the 
language  of  the  covenant  in  this  particular. 
The  object  of  covenant,  is  to  secure  a  per- 
formance of  the  act  intended   to  be  done, 
or  a  compensation  in  damages  for   a  breach 
on  non-performance  of  the  covenant.     It  is 
from  the  covenant  alone  that  the  intention 
of  the  parties  can  be  collected  ;  aiid  it  is  on 
the  term^  of  the  covenant,  ahd  acts  done, 
or  omitted,   in  contravention  of  the  cove- 
nant, that  an  action  must  be  framed.  Thus, 
suppose  A.  and  B.   are  to  levy  a  fine,  and 
A.  alone  is  named  in  the  covenant,  and  B. 
is  omitted,  no  action  can  be  maintained  for 
the  refusal  of  B.  to  join  in  levying  the   fine. 
The  persons  to  be  named  may  be  either  co- 
venantors, or  other  persons  for  whose  acts 
they  stipulate.  When  it  may  be  necessary  to 
complete  the  title,  that  a  particular  person, 
or  in  case  of  the   death  of  that  person,   his 
or  her  heir  at  law,  shall  join  in  levying  the 
fine,  the  covenant  should  extend  to  the  heirs 
by  that  name  ;  and  it   is  prudent  at   least, 
though  not   perhaps  absolutely   necessary, 
that  the  *^  issue^^  or  heirs  of  the  bodjfy  should 
be  named  in  the  covenant,  in  those  instances 
in  which  an  entail  is  to  be  barred.  In  short, 
the  covenant  should  embrace,  either  by  spe- 
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cial  or  general  words,  all  persons  whose 
concurrence  may  be  necessary  ;  and  with 
this  view,  the  state  of  the  title,  and  the  acts 
necessary  to  complete  it,  should  be  fully 
considered.  It  is  with  reference  only  to  the 

.  circumstances  of  the  title  that  the  covenant 

.  can  be  framed  with  accuracy, 

4thly.  The  time  xvithin  which  the  fine  is  to  be 
levied,  should  also  be  defined  by  the  deed, 
and,  if  circumstances  will  admit,  the  fine 
should  be  acknowledged  immediately,  or 
at  the  same  time,  at  which  the  deed  is 
executed.  In  most  instances,  the  covenant 
is  to  levy  the  fine,  as  of  the  preceding  or 
before  the  end  of  the  next  term.  In  case 
the  fine  is  an  essential  part  of  a  conveyance 
by  a  married  woman,  it  is  rarely  prudent  to 
suffer  the  interval  till  the  next  term  to  elapse ; 
and  the  same  observation  equally  applies  to 
a  fine  b;^  tenant  in  tail.  Many  accidents 
may  happen  to  disappoint  the  expectations 
of  the  parties.  The  wife  may  refuse  at  a 
future  period,  or  she  may  survive  her  hus- 
band, and  afterwards  refuse ;  or  she  may 
die  in  his  life-time,  and  l^ave  an  heir  not 
bound  by  the  covenant,  and  whose  interest 
it  will  be  to  frustrate  the  intention  of  the 
parties  :  and  tenant  in  tail  may  die,  leaving 
.  issue,  and  such  issue  may  refuse  to  com- 
plete the  conveyance.     The  issue  are  not 
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bound  to  perform  the  covenants  or  articles 
of  the  tenant  in  tail,  [f)  Of  course  the 
covenant  allows  of  too  much  latitude  when 
it  runs  in  this  form,  viz.  the  said  or 

their  heirs,  shall  or  will,  in  or  as  of 
term  now  last  past,  or  in  or  as  of  some  sub- 
sequent term,  acknowledge  and  levy  the  fine^ 
&c.  A  covenant  in  this  form  can  never  be 
broken  during  the  life  of  the  persons  by 
whom  the  fine  is  to  be  levied,  since  they 
have  the  period  of  their  lives  for  the  per-^ 
formahce  of  the  covenant,  at  least  unless  has- 
tened by  request ;  and,  as  the  cases  admit 
of  some  doubt,  what  acts  may  be  done  by 
the  party  in  performance  of  his  covenant,  at 
any  time  during  his  life,  and  what  acts  may 
be  hastened  by  request,,  the  covenant,  when 
allowing  a  latit-ude  *of  this  description  for 
levying  the  finCi  should  have  the  language 
proper  to  hasten  the  fine  by  request.  The 
covenant  would  then  be  to  this  effect:  That 
the  said  or  their  heirs,  shall  or  will,  in 

or  as  of  term  last  past,  or  of 

term  now  next  ensuing,  or  in  or  as  of  any 
other  subsequent  term,  when  thereunto  re- 
quired by  the  said  or  his  heirs,  ac-* 
knowledge  and  levy,  &c.  These  observa- 
tions.are  more  particularly  relevant  to  trans-* 
actions  of  purchases,  settlements,  &c.  In 
mere  voluntary  acts^  as   in  settlements   to 

(/)  Ross  V.   Ross,  1  Ch.  Gas.  171.    Jenkins  t;.  KexnyS| 
1  Lev.  237.     Weale  v.  Lower,  1  Eq.  A.  26C. 
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be  made  by  a  fine  by  husband  and  Vfik  of 
the  lands  of  the  wife,  the  form  of  the  cove- 
nant, in  this  particular,  is  of  no  material  con- 
sequence, since  it  never  can  be  expected  to 
be  the  subject  of  an  action  for  damages  ; 
and,  from  choice,  it  is  more  adviseable  to 
leave  the  time,  Within  which  the  fine  is  to  be 
levied,  open  to  the  discretion  of  the  parties^ 
So  in  those  cases  in  which  there  is  not  any 
intention  of  levying  the  fine  immediately^ 
but  the  covenant  is  taken  merely  with  a  view 
of  securing  the  right  to  have  a  fine,  if  a  fine 
shall  be  deemed  adviseable,  the  time  of  le- 
vying the  fine  ought,  in  strict  propriety,  to 
be  governed  by  the  request  of  the  cove- 
nantee. Also,  when  the  stipulation  is,  that 
the  fine  shall  be  levied  by  persons  who  are 
infants,  or  by  persons  who  may  be  interested, 
but  who  are  not  precisely  ascertained,  the 
circumstances  of  the  case  must  prescribe  the 
form  of  the  stipulations  of  the  covenant* 

5thly.  To  whom  the  ^ne  shall  be  levied.-^ 
With  a  view  to  an  action  for  damages,  the 
covenant  should  stipulate  that  the  fine  shall 
be  levied,  either  to  particular  persons,  or, 
as  the  intention  may  require,  to  persons  to 
be  named,  or  designated  by  request-  In 
technical  propriety,  the  fine,  when  levied  to 
two,  should  be  to  them  and  the  heirs  of  one 
of  them.  With  a  view  to  a  case  thus  circum- 
stanced, the  general  form  of  covenants  is  to 
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acknowledge  and  levy   a  fine  to  the  said 
A.  B,  and  C .  D,  and  their  heirs,  or  the  heirs 
of  one  of  them.     The  more  correct  form  is 
to  covenant  to  levy  the  fine,  to  the  two  and 
the  heirs  of  A.  B.,  or  to  the  heirs  of  one  of 
them,   generally,   without  ascertaining  the 
person  to  whom  the  inheritance  is  to  be 
granted.      The  intention  may  also  call  for 
other  forms  in  this  part  of  the   covenant. 
Each  species  of  fine,  and,  in  particular,  the 
fine  sur  concessit  for  years  requires  some  va- 
riations to  adapt  the  covenant  to  the  nature 
of  the  fine.     These  variations  should  keep 
in  view  the  form  of  the  fine  to  be  levied,  so 
as  to  prescribe  with  precision  the  acts  which 
may  be  necessary  to  be  done,  and  secure  the 
right  of  having  them  observed.  It  must  nof, 
however,  be  forgotten,  that,  with  a  view  to 
the  operation  of  a  fine  by  way  of  nonclaim, 
the  fine  should  be  levied  by  or  to  a  person 
who  has  an  estate   of  freehold.     It  is  not 
necessary,  as  some  have   imagined, (g)  that 
the  conusor  or  conusee  shall  have  the  imme'- 
diate  freehold.    It  is  sufficient  that  he  has 
an  estate  of  freehold^  in  reversion  or  remain^ 
der.     This  may  be  collected  from  those  au* 
thorities,(A)  in  which  it  has  been  decided, 
that  a  fine  levied  by  a  person  seised  of  an 


(^)  Rowe  o.  Power,  1  New  Rep.  32. 

(A)  Co.  Litt.  206,    a.      Carliampton    t\  Carhampton,    Irish 
T.  Rep.  667.    Jenk.  Cent.  254. 
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estate  in  remainder  or  reversion,  may  ope^ 
rate  to  bar  the  title  of  a  stranger,  even  for 
the  benefit  of  the  tenants  of  prior  estates 
connected,  in  privity  of  estate,  with  the 
person  by  whom  the  fine  is  levied.  These 
observations  are  intended  to  support  the 
authority  of  Anne  Twisfs  case,  {s)  though 
the  decision  in  that  case  was  lately  ques- 
tioned. (A:) 

In  Anne  Twisfs  case,  one  seised  of  lands 
in  fee^  married  a  wife,  and  after  made  a 
lease  of  this  land  to  A.  for  life,  the  remain- 
der to  B.  in  fee  ;  and  B.  levied  a  fine  with 
proclamations,  and  the  husband  died  ;  an 
the  wife  did  not  make  her  claim,  &c.  within 
five  years  after  the  death  of  her  husband  ; 
thereby  she  was  barred  of  her  dower  for 
ever,  notwithstanding  the  estate  for  life  in 
A. ;  but  if  the  remainder  of  B.  had  been  put 
to  a  righti  at  the  time  of  the  fine  levied, 
she  might  have  avoided  the  fine  by  plea, 
quod  partes  Jinis  7iihil  habuerunt,  &c. 

The  ground  of  Anne  Twisfs  case  is,  that 
the  widow  had  merely  a  right  or  title  of 
dower  ;  that  this  right  or  title  was  to  be  en- 
forced against  A.  during  the  continuanjce  of 
his  estate,  and,  after  the  determination  of 
that  estate,  against  B.  The  fine  levied  by 
C.  was  sufficient  to  protect  his  estate  against 


(i)  Shep.  T.  28.    Hob.  2C5. 
{k)  1  New  Rep.  37. 
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all  lights  and  titles  not  enforced  in  dqe 
time  ;  and  the  prior  tenant  for  life  may  take 
the  benefit  of  the  fine,  as  the  more  effectual 
means  of  protecting  the  title  of  B.  who 
claims  under  the  same  title  as  A.  and  in  op- 
position to  the  widow.  The  principles  of 
this  doctrine  are  in  Co.  Lift.  298,  a.  in  which 
this  passage  will  be  found  : — "  By  this  some 
"  have  gathered,  that  if  a  disseisor  make  a 
^*  lease  for  life,  reserving  the  reversion  to 
^^  himself,  and  the  disseisee  confirmeth  the 
"  state  of  the  disseisor,  that  he  may  enter 
upon  the  lessee,  because  the  estate  of  him 
in  the  reversion  dependeth  not  upon  the 
^^  state  for  life,  as  the  remainder :  but  all  is 
one ;  for  by  the  confirmation  made  to  bimi 
in  the  reversion,  all.  the  right  of  him  that 
"  confirmeth  is  gone,  as  well  as  when  he 
^^  maketh  it  to  him  in  remainder ;  and  he 
**  cannot,  by  his  entry,  avoid  the  estate  of 
**  the  lessee  for  life  ;  but  he  must  avoid  the 
*'  state  of  the  lessor,  which  against  his  own 
^'  confirmation  he  cannot  do  ;  and  it  hath 
'^  been  adjudged,  that  if  a  disseisor  make  a 
"  lease  for  life,  and  after  levy  a  fine  of  the 
*•  reversion  with  proclamations,  and  the  five 
"  years  pass,  so  as  the  disseisee  is  for  the  re- 
"  version  barred,  he  shall  not  enter  upon  the 
^^  lessee  for  life/* 

'  From  this  passage  it  will  be  collected, 
that  a  fine  may  operate  by  way  of  non-claim, 
though  it  is  levied  by  a  person  who  has  not 

VOL.   II.  H 
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the  immediate  freehold,  but  merely  an  estate 
of  freeliold  in   reversion,  expectant  on  an 
estate  of  freehold  in  another  person.     This 
point  is  fully  treated  of  in  the  former  volume^ 
in  the  chapter  on  Fines. 

6thly .  The  covenant  ought  also  to  stipulate  in 
what  court  thejine  shall  be  levied. — It  is  ne- 
cessary to  the  validity  of  a  fine,  that  it  shall 
be  levied  in  a  court  having  jurisdiction.  The 
greater  part  of  the  lands  in  the  kingdom, 
lie  within  the  jurisdiction  of  the  courts  at 
Westminster;  and  as  to  many  lands,  the 
courts  at  Westminster  and  the  inferior  courts 
have  a  concurrent  jurisdiction  ;  and  a  fine, 
as  a  conveyance,  may  be  levied  in  either 
court  with  equal  effect ;  except  that  fines, 
in  iriferior  courts,  cannot,  unless  there  is  an 
act  of  parliament  for  the  purpose,  be  levied 
with  proclamations,  so  as  to  bar  the  issue  in 
tail,  or  confirm  a  title  by  non-claim.  Lands 
in  ancient  demesne  are  within  the  jurisdiction 
of  the  courts  of  Westminster  ;  but  to  levy  a 
fine  of  lands  in  ancient  demesne  in  .  the 
courts  of  Westminster,  is  a  deceit  on  the 
lord,  and  he  may  reverse  the  fine  by  writ  of 
disceit.  Till  the  fine  is  avoided,  it  remains 
in  force,  and  governs  the  title.  When 
avoided  by  the  lord,  it  is  said  to  be  avoided 
as  between  the  parties.  If  levied  with  pro- 
clamations, it  will  bar  the  issue  in  tail,  or 
may  gain  a  title  by  non-claim  ;  and  yet  a 
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fine  levied  in  the  courts  of  ancient  demesne 
cannot  be  proclaimed,  without  a  custom  for 
that  purpose,  and  consequently  can  neither 
bar  the  issue  in  tail,  or  give  any  >security  to 
the  title  by  way  of  nonclaim.  it  i$  said, 
however,  that,  under  a  custom,  a  fine  with 
proclamations  may  bar  an  intail  of  lands  in 
ancient  demesne. (/)  When  there  is  an  in- 
tail  of  lauds  held  in  ancient  demesne,  a  cus- 
tomary recovery  should  be  suffered  in  the 
lord's  court.  By  this  assurance)  the  intail 
and  the  remainders  expectant  thereon^  may 
be  barred.  Even  without  a  custom,  .a  fine 
in  .the  lord's  court  will  have  every  operatio^n 
of  a  fine  at  the  common  law.  It  j3xs.y  dis* 
continue  an  e^state-tail,  although  it  cannot 
bar  iL{m)  Titles  depending  on  fines  levied 
in  the  courts  at  Westminster,  of  lands  in  /zn- 
cient  demesne,  generally  become  involyed  in 
great  confusion.  As  the  law  on  this  subject 
is  interesting,  and  not  collected  in  any  par- 
ticular work,  it  may  be  acceptable  to  state 
some  points  on  this  subject,  and  to  suggest 
some  of  those  difficulties  whiqh  arise  in 
practice. 

1st,  ,The  fine,  while  it  i;emains  in  for<;e,  is 
good  as  between  the  parties,  and  will  ope^ 
rate  as  against  all  persons  claiming  under  the 


(/)  Dyer,  373.    Lord    Coke  treatated  the  custom  jas  void. 
4  Inst  270. 

(|»)  Hunt  ©•JBourue,  1  S«\]k.  240.     1  Vol.  p. 

h2 
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conusor  ;{n)  and,  even  (though  this  is  doubt-- 
ful)  the  issue  in  tail  ;  with  the  exception  of 
the  lord  of  the  manor,  by  reason  of  his  right 
to  avoid  the  fine,  as  a  disi:eit  against  him. 

2dly,  Though  the  fine  first  levied,  when 
that  fine  is  the  act  which  changes  the  land^ 
from  the  customary  tenure  to  the  tenure  by 
ancient  demesne  can  never  become  a  bar  to 
the  right  of  the  lord  to  avoid  that  fine  by 
disceit,  a  subsequent  fine  may  operate  by 
way  of  nonclaim,  and  bar  to  the  remedy  of 
the  lord.(o)  The  first  fine  is  injurious  to  the 
lord  ;  but,  upon  the  technical  rule,  that  non 
potest  adduci  exceptio  ejusdem  rei  cujus petifur 
dissolutio,{p)  this  fine  can  never  operate  to 
bar  the  lord.  The  same  objection  does  not 
hold  against  a  second  fine  :  {q)  and,  when  the 
lord  is  barred  of  his  remedy  by  writ  of  dis- 
ceit, the  lands  will,  it  is  apprehended^ 
though  with  some  doubt,  become  positively 
and  absolutely  frank-fee.  It  is  obvious  also 
that  a  first  fine  may  operate  by  nonclaim 
when  the  tenure  is  changed  into  frank-fee. 

3dly,  When  the  lord  avoids  the  fine  by 
disceit,  and  the  lands  are  restored  to  the 
tenure  of  ancient  demesne,  the  fine,  aaa  fine, 
is  as  to  the  lands  of  the  tenure  of  ancient 


(u)  IR.  Abn  326.1.42. 

(o)  2  Inst. 

(p)  Bac.  Maxims*  Regula,  Plow.  Com.  970« 

[qj  2  Inst«  519.  Plow.  Comm.  370.  in  Harg.  T.  Raym.  462. 
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demesne,  and  these  lands  only,  (r)  actually 
avoided,  as  between  the  parties,  and  all  per- 
sons claiming  under  thera;(5)  and,  in  conse- 
quence, there  is  not  any  change  of  tenant ; 
but  a  confirmation  or  release  will  preserve  the 
right  of  the  tenant.(/)  By  means  of  a  fine, 
the  lands  become  frank-fee,  so  long  as  the 
fine  remains  in  force.  The  regular  mode  of 
avoiding  the  fine,  and  restoring  the  land  to 
the  jurisdiction  of  the  lord  in  ancient  de- 
mesne, is  to  prosecute  a  writ  of  disceit.  It 
often  happens,  that  after  a  fine  has  been  le- 
vied, and  before  it  has  been  actually  avoided 
by  writ  of  disceit,  the  parties  levy  fines 
or  suffer  recoveries  in  the  court  of  ancient 
demesne  ;  and  it  becomes  a  question  whe- 
ther these  acts  are  not  to  be  considered  as 
coram  non  judice,  by  reason  of  the  former 
fine,  and  that  the  lands  are  frank-fee  for  the 
time. 

This  question  involves  some  nicety ;  nor 
can  the  law  on  this  point  be  clearly  collected 
from  the  books.  In  one  case,  (u)  it  seems 
to  have  been  supposed,  that  the  lands  might 
remain  ancient  demesne,  as  against  persons 
claiming  under  a  paramount  title,  although 
they  were  frank-fee  as  between  the  parties. 


{r)  1  R.  A.  327.  1.  16. 25. 

\s)  4  Inst.  270.  Com.  Dig.  Anc.  Dera. 

(/)  F.  N.  B.  98.  A. 

lu)  50  E.  3.  10. 25.    50  E.  3.  21.  b.  1  R.  A.  320. 
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and  even  against  the  lord.  But  in  Kitchen,[x) 
a  recovery  suffered  in  the  court  of  ancient 
demesne,  while  the  lands  were  frank-fee,  is 
treated  as  coram  non  judice;  and  the  case  in 
which  the  parties  sued  in  ancient  demesne, 
while  a  disseisin  was  in  force,  seems  to  have 
been  in  the  instance  of  a  disseisin  by  the 
\o\i\.{y)  So  if  lines  are  levied  or  recoveries 
suffered  in  the  courts  of  Westminster-hall, 
during  the  time  the  lands  are  held  as  frank- 
fee,  it  is  difficult  to  comprehend  how  these 
assurances  will  be  binding  on  the  title,  in 
the  event  that  the  original  fine  shall  be 
avoided,  and  the  lands  restored  to  the 
tenure  of  ancient  demesne.  The  lord  cannot 
be  bound  by  the  acts  of  his  tenant,  except 
by  a  fine  and  non-claim.  It  has  sometimes' 
been  supposed,  that  a  writ  of  disceit  is  in 
the  nature  of  a  writ  of  error,  and  limited 
by  the  statute-law(:r)  to  twenty  years.  That 
statute,  however,  does  not  seem  to  apply  to 
any  errors,  except  those  of  form.  From  the 
preamble,  it  is  nearly  evident  that  the  sta- 
tute does  not  extend  to  the  want  of  right  to 
levy  the  fine  or  suffer  the  recovery,  or  the 
want  of  jurisdiction  in  the  court  to  entertain 
the  fine  or  recovery. 
If  it  were  quite  certain,  as,  the  better  opi- 


(x)  On  Jurisdict.  p. 
(y)  1  R.A.326.1.  5. 
\z)  10  &  11  W.  3.  c.  14. 
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nion  seems  to  \}^y{a)  tbat  persons  bayi;igpa- 
rapiount  titles  could  pot  sue  in  the  coui^ts  of 
ancient  demesne,  while  the  lands  remained 
of  the  tenure  of  frank-fee,  it  would  bid:  cl^ar 
that  a  release  or  confirmation  by  tbe  lord^ 
havyiig  the  fee-simple,  or  any  otfaer  act  which 
puts  aa  wd  to  the  right  of  avoiding  the  fine 
or  recovery  by  writ  of  disceit,  would  maH^ 
the  lands  completely  frank-fee,  (6)  and  the 
title  free  from  all  objection,  except  as  against 
the  claims  of  all  those  who  had  any  sub-, 
sistii]^  titles ;  and  they  must  sue  in  the  supe- 
rior courts,  instead  of  suing  in  the  courts  of 
ancient  demesne,  for  establishing  these  titles. 
This  will  make  the  theory  cooisistent.  It 
seems  a  solecism  in  law,  that  tbe  lands  shali 
remain,  as  of  the  tenure  of  apcient  demesne, 
as  against  persons  having  paramount  titles, 
while  they  are  frank-fee  as  against  the  lord, 
to  whom  alone  the  fine  or  recovery  is  sup- 
posjed,  by  law,  to  be  an  injury.  These  obser- 
vations, however,  are  not  intended  to  deny 
that  lands  may  become  frank-fee  for  a  time, 
as  by  1^  fine,  for  life  ;  a  release  of  the  seig- 
nqry,  by  a  person  who  is,  tenant  for  life,  op 
by  a  confirmation  for  life«  }n  all  these  and 
the  like  instaQces,(c)  it  is  reasonable,  and 
quite  cppsis^ept  with   principle,   that  the 


{u)  F.  N.  B.  98,  a.     Salk.  57.     1  R.  A.  Ant.  Dem.  7. 
(/i)  &ilk.  57.  and  F.  N.  B.  98. 
{€)  I  R.  A.  325,  326.  Kit.  Juri8d-97,  b.    1  R.  Abr. 
*      325.  1. 40. 
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lands  should  be  considered  as  of  the  tenur^ 
of  ancient  demesne,  when  the  act  by  which 
they  were  made  frank-fee,  for  a  time,  ceases 
to  have  operation.  It  will  easily  be  ima- 
gined, that,  during  the  interval,'  the  title 
will  be  involved  in  considerable  difficulty, 
rendering  it  extremely  doubtful  to  ascertain 
in  what  court,  viz.  the  court  of  ancient  de- 
mesneorthe  superiorcourt;  those  assurances 
by  which  the  title  is  to  be  regulated,  as  fines 
and  recoveries,  ought  to  be  transacted.  The 
sole  object  of  these  observations  is  to  suggest 
caution,  and  stimulate  inquiiy  ; — ^with  very 
little  confidence,  that  the  observations  which 
are  submitted  to  the  reader,  can  be  implicitly 
or  safely  relied  on. 

The  law  on  titles  involving  these  circum- 
stances requires  a  very  careful  and  minute' 
investigation.  Lands  within  the  counties  pa^ 
latine,  and  also  lands  in  Wales,  are  within 
peculiar  and  exclusive  jurisdictions.  The  fine 
must  be  levied  in  the  courts  having  jurisdic- 
tion over  those  lands.  There  is  no  concurrent 
jurisdiction  in  the  courts  at  Westminster ; 
and  a  fine  levied  in  the  court  of  Common 
Pleas  at  Westminster,  of  lands  in  one  of  these 
peculiar  and  exclusive  jurisdictions,  is  con- 
sidered as  coram  non  judice^  and  is  actually 
void,  and  not  merely  voidable. (rf) 


(d)  2  Inst.  557.  4  Inst.  205, 
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.  The  covenant  should  also  stipulate,  upon 
whose  request,  and  at  whose  cost  and 
charges^  the  fine  is  to  be  levied.  This  sti-p 
pulation  must  vary  with  the  circumstances. 
The  request  oughts,  for  the  most  part,  to 
proceed  from  the  persons  interested  in  hav- 
ing the  fee  levied,  or  by  those  who  are 
nan^ed  9s  trustees  to  protect  the  interest  of 
other  persons.  The  necessity,  also,  of  ex- 
pressing any  request,  is  superseded  in  those 
instances,  in  which  the  time  is  fixed  within 
which  the  fine  shall  be  levied.  Other  varia- 
tions take  place  respecting  the  costs.  As 
often  as  a  fine  is  necessary  to  complete  the 
title  of  a  vendor,  or  discharge^the  incum- 
brance of  dower,  the  general  practice  is  to 
have  the  fine  levied  at  the  costs  of  the  sel- 
ler ;  but  if  such  fine  is  merely  by  way  of 
caution,  rather  than  necessity,  it  ought,  in 
good  re^stson,  to  be  at  the  expence  of  the 
purchaser  or  person  by  whom  it  is  required. 
When  a  husband  and  wife  levy  a  fine,  to 
convey  the  estate,  or  to  bar  the  claim,  of  the 
wife,  with  a  view  to  any  arrangement  for 
the  benefit  of  the  husband,  or  any  family 
arrangement,  it  is  of  course  that  the  fine 
shall  be  levied  at  the  expence  of  the  hus- 
band.  Tenants  in  common,  coparceners, 
joint-tenants,  arid  other  persons  having  par- 
tial interests,  do,  for  the  most  part,  contri- 
bute towards  the  expence  of  a  fine,  in  th^e 
proportions  in  which  they  are  interested. 
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The  rea&onahle  practice  is,  to  adapt  the  re* 
gulation  so  as  to  take  the  expeuce  out  of 
the  fund.  It  is  by  no  means  unusual  to 
m9ke  tenants  in  common  and  other  part-* 
Otwners  eontribute  in  equal  shares  towards 
tba  expence  of  a  fine,  although  their  shares 
are  very  unequal.  In  short,  t  he  expression 
of  the  deed  must  vary  with  the  intention  of 
the  parties;  audit  follows,  that  the  intention 
must  be  consulted  before  it  can  be  ex-* 
pf€»sed. 

gthly.  As  to  the  parcels. — The  fine  ought, 
either  in  terms  or  by  reference,  to  specify, 
or  at  least  com  p rise,  the  parcels  of  which 
the  fine  is  to  be  levied.  Sometimes  the  par- 
cels are  described  in  a  former  part  of  the 
instrument,  as  is  the  case  when  the  instru- 
ment contains  a  conveyance  of  the  lands ; 
or  the  parcels  are  introduced  by  way  of  re- 
cital. In  that  case,  words  of  reference  to 
the  parcels  are  sufficient.  These  words  may 
be  more  or  less  specific,  according  to  the 
circumstances.  Nothing  more  is  necessary, 
than  to  express  the  intention  of  the  parties 
clearly  and  distinctly,  so  as  to  leave  no 
doubt  of  the  intention.  When  all  the  par- 
cels are  to  be  included,  the  reference  may 
be  general,  in  these  or  the  like  terms,  viz. 

AH  the  messuages y   Sfc.  hereby   released,  or 
othermse  assured,  or  intended  so  to  be. 

Should  the  intention  require  a  selecttoi)  or 
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specification,  the  words  proper  for  that  pur- 
pose must  be  introduced,  and  some  promi- 
nent and  distinguishing  circumstance  should 
be  fixed  on.  The  following  forms  will  sug- 
gest the  variations  which  generally  occur  in 
this  part  of  the  deed,  viz. 

The  said  messuage,  Sfc.  hereinbefore  de^ 

scribed,  to  be  called  ;  or 

The  said  messuage,  SfC.  hereinbefore  in 

part  described  to  be  situate  in  the  parish 

of  ;  or 

The  said  hereinbefore  rftf- 

scribed  to  be  in  the  tenure  or  occupation 

of  ;  or 

The  undivided  moiety  or  half  part,  late 

of  the  said  A.B.  of  and  in  the  messuages, 

8{c.  hereby  released,  Sfc.  ;   or 

Of  and  in  the  messuage,    8fc.  herein^ 

before  described,  to  be  called,  8[C. 
These  examples,  which  admit  of  infinite 
variety,  will  sufficiently  call  the  attention 
to  the  point  material  to  be  observed  in  this 
part  of  the  deed.  As  often  as  the  deed  is  in- 
dependent of  any  other  conveyance  than  the 
intended  fine,  the  parcels  are  to  be  descnbed 
fully  in  the  covenant,  or  in  some  other  part 
of  the  instrument ;  or  at  least  they  are  to  be 
described  by  such'  general  and  comprehen- 
sive terms,  as  will  have  the  twofold  object 
of  embracing  the  parcels  of  which  the  fine 
is  to  be  levied,  and  excluding  all  other  par- 
cels not  mteiided  to  pass  by  the  fine.     The 
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advantage  of  a  full  description  is  great,  and 
very  sensibly  felt,  as  often  as  it  may  be  ne- 
cessaiy,  on  account  of  any  omission  of  par^ 
eels  in  the  fine,  to  move  the  court,  in  which 
the  fine  is  levied,  for. an  amendment  in  re-* 
gard  to  the  parcels.  There  is  also  the  ad- 
vantage common  to  all  other  transactions, 
that  the  certainty  of  the  parcels  will  wholly, 
or  in  a  great  measure,  appear  from  the  in- 
ternal evidence  of  the  deed,  without  refer- 
ence to  the  other  deeds,  which  eventually 
may  be  lost ;  or  to  extraneous  evidence, 
which  it  may  be  difficult  to  procure.  The 
general  rule  respecting  parcels  seems  to  be, 
to  preserve  the  same  description,  as  near  as 
maybe,  through  successive  deeds  ;  to  make 
no  variation  in  them,  except  in  cases  which 
necessarily,  by  reason  of  some  division  or 
change  in  the  nature  of  the  property,  or  the 
like  circumstances,  call  for  such  variation. 
On  this  subject,  the  observations  most  ma- 
terial to  be  regarded  in  practice,  will  be  in- 
troduced in  the  chapter  treating  of  Releases^ 
No  one,  except  those  that  are  in  the  habit 
of  perusing  a  great  number  of  abstracts,  can 
easily  judge  of  the  inconveniences  which 
arise  from  frequent  changes  in  the  descrip- 
tion of  the  parcels.  As  connected  with  this 
subject,  it  is  also  to  be  noticed,  that  the 
covenant  either  enumemtes  the  namies  by 
which  the  parcels  are  to  be  described  in  the 
fine;  as  by  the  name  of  10  messuages,  &c. 
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generally  adding  (by  way  of  taking  off  the 
materiality  of  any  error  in  this  particular) 
the  clause,  "  by  such  other  name  and  names^ 
"  &c.  ;*^  or  the  covenant  merely  refers  to  the 
general  mode,  in  which  the  parcels  shall  be 
comprised,  without  descending  to  enumera- 
tion. The  latter  mode  gives  least  trouble  in 
practice ;  and  the  only  preference  due  to  the 
former  mode  is,  that  it  fully  declares  the  in- 
tention of  the  parties,  by  ascertaining  the 
denomination  under  which  the  parcels  are  to 
pass,  and  bringing  the'case  within  those  de- 
cisions, by  which  it  has  been  held,  that  the 
parcels  may  pass  by  any  denomination  given 
to  them  by  the  parties. (e) 

The  covenant  also  expresses,  that  the  fine 
is  to  be  with  proclamations.  This  is  done 
without  any  regard  to  the  circumstances 
whether  the  proclamations  are  material  to 
the  object  of  the  parties  in  levying  the  fine. 
It  arises  from  the  practice,  that  most  fines 
are  now  levied  with  proclamations,  with- 
out considering  whether  the  proclamations 
are  necessary,  or  may  eventually  be  of  any 
advantage.  The  omission  of  this  part  of  the 
covenant  would  not  be  deemed  of  any  impor- 
tance^  except  in  those  cases  in  which  the  sole 
use  of  a  covenant  is  to  afford  the  right  to  spe- 
cific relief  in  equity,  or  to  damages  in  an  ac- 


(e)  See  I  Vol.  p.  237. 


110     OF  DEEDS  DECLARING  'HIE  iJ8ES  OF  FINES. 

tion  at  law,  for  a  breach  of  the  co:^naat.^  In 
many  instances,  the  covenant  is  rather  form 
than  substance.  It  is  of  the  latter  descrip'^ 
tion  only,  when  it  may  be  necessary  to  resort 
to  the  coreuaiit  as  the  means  of  affording  a 
compensation  in  damages  for  a  breach  irj 
the  observjuice  of  it ;  and  the  covenant 
should  be  prepared  with  this  view  in  all 
those  cases  in  which  any  other  person  than 
the  covenantor  is  interested  in  having  a  per- 
formaoce  of  it.  The  exceptions  only  ar^ 
in  those  instances,  in  which  the  fine  is  ac- 
knowledged at  the«am!e  time  that  the  cover 
nant  is  executed ;  and  the  material  part  of 
the  intention  is  accomplished  by  this  moj:^ 
effectual  part  of  the  assurance. 
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Of  the  Declaration  of  Uses. 

A  well  prepared  declaration,  will  be  in 
this  form,  or  to  this  eflSect,  namely, — 

And  it  is  hereby  granted,  decktred,  and 
agreed  by  and  between  all  the  said  parties 
to  these  presents,  as  far  as  they  are  interested 
in  the  premises,  and  they  hereby  severally 
and  respectively  direct  and  appoint,  that  the 
fine  or  fines  to  be  so  as  aforesaid,  or  in  any 
other  manner,  or  at  any  other  timeor  times, 
acknowledged  and  levied;  and  also,  all  and 
every  fine  and  fines,  common  recovery  and 
•recoveries,  and  other  assurances  whatsoever, 
at  any  time  or  times  heretofore,  and  to  be 
at  any  time  and  from  .time  to  time  hereafter, 
acknowledged,  levied,  suffered,  made,  and 
executed  of  the  said  ,   hereby 

or  intended  so  to  be,  or  any  of  them,  or 
any  part  or  parcel  of  the  same,  either  alone 
or  jointly  with  any  other  lands,  tenements, 
or  hereditaments  whatsoever,  by  or  between 
the  said  parties  to  these  presents,  or  any  of 
them,  either  alone  or  jointly  and  together 
with  any  other  iperson  or  persons  whomso- 
ever, or  to^  which  they,  or  any  or  either  of 
them,  is  or  are,  or  shall  or  may  be,  parties 
or  privies,  or  apar^y  ora^privy,  shall  be  and 
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enure^  and  shall  be  construed^  adjudged, 
expounded,  decreed,  and  taken  to  be  and 
entire,  and  the  same  is  and  are,  and  was 
and  were  meant  and  intended,  and  is 
and  are  hereby  directed  and  declared  to 
be  and  enure ;  and  that  the  person  or  pei- 
sons  to  whom  the  said  fine  or  fines,  common 
recovery  or  recoveries,  and  other  assurances 
.  respectively,  have  and  hath  been  and*  shall 
or  may  be  levied,  suffered,  made,  and  exe<-. 
cuted,  shall  stand  and  be  seised,  as  to,  for, 
and  concerning  the  said  hereby 

and  every  part  and  parcel  of  the 
same,  with  their  and  every  of  their  rights, 
.members,   and  appurtenances^  to  the  use, 
&c. 

This   declaration  embraces  various    ob- 
jects: 

1st.  It  expresses  by  whom  the  declaration 
is  made. 

2dly,  Thefinesor  other  assurances  of  which 
the  uses  are  to  be  directed  by  the  declara- 
tion. 

3dly ,  The  parcels  to  which  alone  the  de- 
claration applies. 

1st.  It  is  highly  proper  that  the  declara- 
.  tion  should  express  the  parties  between  whom 
it  is  made  ;    and  the  attention   is  to  be.  di- 
rected to  the  object,   that  the  declaration 
9\m\\  be  the  language  of  all  persons  con- 
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oern^  in  interest,  and  who  have  a  right  to 
4irect  the  uses  of  a  fine. 

These  and  the  following  observations  will 
be  found  ^qutlly  relevant  to  the  declarati6ii 
of  the  uses  of  a  fine,  and  the  declaration  of 
the  uses  of  a  recovery. 

In  'Nightingale  v.  Ferrers^  (w)  *^  Robert, 
'^  Earl  Ferrers,  being  seised  for  hid  life  only 
^^  of  his  family  estates,  with  remaindef  to 
^'  his  first, &c.  sons  in  tail  male  successively, 
^^  had  several  sons,  the  first  of  wbom^  named 
^^  Robert,  was  an  infant  of  about  seventeen* 
^'  A  very  advantageous  match  being  agreed 
'*  upon,  betwixt  the  eldest  son  and  the  only 
^*  daughter  of  Sir  Humphry  Ferrers,  articles 
*•  were  enter  d  into,  dated  the  a6th  of  Sep- 
"  tember,  1688 ;  and  the  Lord  Ferrers  arid 
his  eldest  son  Robert  were  parties  to,  aild 
sealed  the  said  articles,  whereby  the  Lord 
"  Ferrers  covenanted,  that  he  and  his  said 
^^  eldest  son  should,  within  a  year  after  the 
**  son  should  come  of  age,  by  fine  or  reco- 
"  very,  or  such  other  good  conveyances  Or 
*^  assurances  as  the  lady's  counsel  should 
advise,  convey  and  settle  the  bulk  of  the 
family  estate  to  certain  uses,  &c. 
**  The  marriage  took  effect,  and  the  infftnt 
^'  eldest  son,  having  thus,  during  his  infancy 
*•  sealed  this  deed,  together  with  his  father. 


(»)  8  P.  Wm»,  206, 
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'^  afterwards  came  of  age,  and  pursuant  to 
"  the  covenant,  within  the  year  after  com- 
^^  ing  of  age,  viz,  in  Michaelmas  term  then 
"  next  following,  joined  with  his  father  in 
*'  levying  a  fine  and  suffering  a  recovery  ; 
"  but  there  was  no  deed,  after  the  most  diii- 
*^  gent  search,  to  be  found,  for  leading  the 
^  uses  of  this  fine  and  recovery.  Afterwards 
*^  the  Lord  Ferrers  revoked  the  uses  of  all 
the  premises  limited  to  his  younger  sons 
and  their  issue,  except  as  to  the  manors  of 
Astwell  and  Falcott.  Robert  Shirley,  the 
^*  eldest  son,  soon  ^fter  died,  as  did  also  his 
^'  said  wife,  leaving  issue  only  one  daughter, 
"  who  was  afterwards  married  to  the  Earl  of 
"  Northampton.  And  the  late  Earl  Ferrers, 
*'  and  also  the  sons  who  were  elder  than 
'^  the  present  Earl  Ferrers,  (who  had  been 
<*  found  a  lunatic,)  were  dead  without  issue 
*^  male. 

"  This  matter  was  formerly  stirred  before 
"  the  Lord  King,  who  was  of  opinion,  that 
•*  the  said  articles  could  be  intended  as  pre- 
^'  paratory  only  to  something  further,  and 
"  would  not,  of  themselves,  amount  to  a 
*^  declaration  of  the  uses.  But  now  coming 
*^  again,  before  his  Honor,  he  observed, 
**  Though  slight  words  will  declare  the  use 
"  of  a.  fine,  &c.  yet  here  are  no  words  at  all 
"  used  by  the  infant  son,  who  did,  it  is  true, 
**join  with  his  father  in  executing  the 
**  articles,  but  it  was  the  Lord  Ferrers^  the 
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^*  father  only,  who  covenanted,  that  he  and 
**  his  son  would  levy  the  fine,  and  suffer  the 
**  recovery  to  these  uses.  The  most  then 
^'  that  can  be  made  of  this  case  is,  that  here 
"  a  fine  and  recovery  by  the  father  and  son, 
•*  the  one  tenant  for  life,  the  other  remain^ 
^'  der-man  in  tail ;  and  the  uses  are  declared 
•*  by  the  father,  the  tenant  for  life  only, 
**  which  can  in  no  way  affect  the  uses  of  the 
**  remainder  in  tail.  Neither  can  it  be  rea- 
*'  sonable  to  interpret  the  son's  sealing  a 
"  deed  (so  blind  and  uncertain  in  its  nature) 
**  to  devest  such  infant  son  of  the  inherit- 
*^  ance  of  this  great  estate,  and  to  make  him 
**  but  tenant  for  life  thereof.  The  case  put, 
"  of  an  infent's  affirming  a  lease  for  years, 
**  made  during  his  infancy,  by  acceptance  of 
**  the  rent  after  he  comes  of  age,  is  not  si-» 
"  milat* ;  because  there  the  rent  is  in  lieu  of 
the  profits  of  the  land ;  whereas  in  the 
principal  case  no  rent  was  reserved,  nor 
"  any  inheritance  given  to  the  son  in  return 
"  for  the  inheritance  of  this  great  estate, 
**  which  the  other  side  would  construe  him 
^^  out  of.  Besides,  this  is  a  stale  point, 
given  up  by  Earl  Washington,  the  present 
£arPs  elder  brother,  who  gave  the  Earl 
and  Countess  of  Northampton  15,000/.  to 
"  join  in  a  fine  and  recovery,  to  re-settle  the 
"  whole  family  estate,  which  accordingly  has 
^'  been  done  in  a  solemn  manner,  and  some 
"  provision  (though  a  small  one)  has  been 
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**  made  for  the  mifortynate  pjresent  Ea,rU  the 
"  lunatic.  Wlierefore  the  Master  of  the 
"  Rolls,  agre?^bly  to  the  opinioi\  of  Lord 
^'  K^ing,  disallowed  and  overruled  this  claim^ 
''  as  U^cely  to  pU|t  the  lunatic  Earl  to  an 
"  i>nprpfit.a5ble  expeqce,  and  an  unsuccessful 
"  suit/^ 

Whether  a  like  cjjise  would  receive  a  like 
4ecis)on  at  ^his  day,  Qiay  be  doubted.  It 
^i\\  be  sufficient,  however,  that  the  intention 
9/  the  parties  to  dt:clare  the  u$es,  shall  a|>* 
p€j^r  ;  ^^^  \%  may  be  done  by  ap,  agreement 
(oss  fqroial  th^n  the  preced^t  given  ifx  this 
work.  IfLyetk  a^u  instrument  in  the  Jvrm  of 
a  cflnvfijmnc^  may  ^i^m&unt  to  a  declars^tion 
qf  tl^e^  us^  of  4 fine; ;  a^d  therefore,  if  husband 
^d  wl^e  leyy  s^  fine,  and  afterwards  make 
a  cc^v<eyaHC€^  t|;i^a  CQ^yeyance,  though  not 
go9^^  0|JC  itsfelf,,  a^  a  conveyance  by  the  wife, 
iQ^y  operate  ^,  a  ^eQl^ratipn  of  t^ji^e  use^  of 
t^lj^e:  fifi^  s^  ^  to  be  binding  on  hex;  9J^df  heir 
^^ri^.  1^0,  ^lie  declaration  in  fa^your  of  the 
coi^ii;^  nv^3f  b^  without  deed  as  well  ajs  by 
4ee4  ;  but  use:^  can,pat  be  declared  without 
a  watingf.  Usesbmay  result  to  the  focm^er 
OiVfjffis  i^o^  tihe:  al^^ence  of  a  declaxatipA  in 
writing,  or  t||iey  upay  be  negatived  by  sljiew-^ 
iiig  Ish^'t  a  couu3ee  was  to,  retain  the  b^eye^t  of 
t^  legal  estate,  and  conseqnen;tly  wa,s  to  be 
exepipt  &9iWt  v«fs. 

The  c^escit^d  ia  the  ^rmer  voly,me(o}. 

■        *■     ■        ■  I  ....    I.  -  ■  ■      .      I        ■.  ».  ■  .     ■  111!  —^—1—     1  ■■ 

{a),  I  y«J.  {>•  3  LI.  lioev»  Popham,  Bongp.  p.  2b« 
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will  also  shew,  that  when  several  persons^ 
having  distinct  estates^  levy  a  fine  dr  suffer 
a  common  recovery,  and  the  uses  are  de- 
clared  by  some  only  of  these  persons^  the 
Use  will  result  to  those  owiidfi^  who  do  not 
join  in  the  declaration,  acbordiiig  to  thfeir 
former  Estates.  To  these  observations  it  is 
to  be  added,  that  if  A.  aifid  B;  being  sUbces-^ 
lively  tenailts  iti  tail  ^  join  in  suffering  a  cohi^ 
mon  recovery,  A.  dlohe  may  dedate  the  use ; 
ahd  in  the  absen4;e  of  declaration  by  him, 
the  use  will  restflt  to  him  in  fe^-simple« 
But  When  two  pei*sOns  so  ciroumfttfirieed  join 
in  levying  ft  fine,  each  must  dec^lare  the  use 
pro  inferesse  suOy  ot  in  default  of  declaration 
the  use  of  his  estate  will  result  to  hiin. 

It  has  ali-e&dy  beenf  noticed,  that  the  uses 
of  a  fine  already  levied  cannot  be  declare 
ed  by  arty  othe*  means  than  a  deed.  Such 
is  the  eitpress  eftaettoent  Of  the  statute  of 
4  &  6  Aniie,  c.  1©. 

2dly,  It  i^ill  be  siiMcieiit  to  direct  or  de-^ 
cla^e  the  uses  of  the  pafttieular  fine,  levied 
or  to  be  levied  ;  but  expertence  artd  the  ifl- 
formation  derived  from  the  decided  cases, 
have  dictated  the  ceutionv  that  the  declara- 
tion shall  e^ttend  to  all  other  fifle^^  &o.  le* 
viM  and  to  be  leviedy  &e.  as  well  as  the 

pMliottlar  fkie  levied  or  to  be  kvied,  df 
irhick  uses^  ar^  to  be  deelared;    Hehce  the 

fAftn  \§  adapted  to  bFing  with^  its  scope 
iif^  Ma,   iH^efys  dr    cttbdr  a68tthlnc€f/ 
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levied  or  to  be  levied,  &c.  of  which  the  uses 
are  or  shall  be  in  an  executory  state,  so  as 
to  be  reached  by  this  declaration.  And 
when  the  decisions  shall  be  attentively  exa- 
mined, its  utility  will  be  discovered,  since 
every  assurance  in  which  any  of  the  parties 
are  or  may  be  interested,  so  as  to  give  them 
a  right  to  direct  or  controul  the  uses,  are 
within  the  influence  of  the  language  of  this 
form  ;  and  the  form  which  appears  in  its 
language  to  be  tautologous,  will  be  found, 
in  all  its  parts,  to  proceed  from  decided 
cases,  so  that  each  part  has  a  distinct  object. 
It  is  readily  conceded,  that  some  parts  of 
this  form  may  b.e  safely  omittecj.  The  like 
observation  will  apply  to  almost  every  other 
form  in  general  use  ;  but  the  importance  of 
adhering  to  correct  forms,  which  clearly  and 
obviously  express  the  intention,  and  render 
it  free  from  all  ambiguity  and  nicety  of  cri- 
ticism, will  reconcile  a  prudent  practitioner 
to  its  adoption,  except  in  particular  cases, 
in  which  it  is  the  first  object  to  keep  the 
expence  within  as  narrow  bounds  as  pos- 
sible. 

3dly»  Of  ^^^  parcels. — Sometimes  all  the 
parcels  comprized  or  to  be  comprized  in  the 
fine,  at  other  times  part  only  of  these  par- 
cels, are  to  be  the  subject  of  the  declara- 
tion. Of  course,  when  part  only  of  the 
parcelsare  to  be  comprized,  restrictive  words 
must  be  used^  that  the  declaration  may  not 
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extend  to  more  parcels  than  those  intended 
to  pass.  Also,  as  often  as  the  general  form 
extends  to  all  fines  levied  of  those  lands  of 
which  the  fine  is  intended  to  be  levied,  and 
also  to  fines  which  may  comprize  those  and 
Other  lands,  it  is  highly  expedient  that  the 
restrictive  clause  should  be  added.  That 
clause  is  introduced  by  the  words,  "  as  to, 
"  for,  and  concerning,"  &c-  ;  and  there  are* 
few  instances  in  which  this  clause  can  be 
safely  dispensed  with. 

Besides  this  restrictive  clause,  otherclauses 
of  distribution  of  the  parcels  may  be  requi- 
site. This  is  particularly  the  case  when  dif- 
ferent uses  are  to  be  declared  of  different 
tndivided  shares  ;  or  dififerent  uses  are  to  be 
declared  of  distinct  parcels.  These  and  the 
like  circumstances  render  the  repetition  of 
the  restrictive  clause,  **  as  to,  for,  and  con- 
*'  ceming,"  extremely  convenient :  and  to 
make  the  clause  run  easy,  it  assumes  the 
following  form : — '*  Shall  be  and  enure,  &c, 
'^  as  to,  for,  and  concerning,  &c.  the  mes- 
*^  suage,  &c.  hereby  released,  &c.  to  the 
"  uses,  upon  the  trusts,  &c.  hereinafter  li- 
"  mited,  expressed,  and  declared,  of  and 
*^  concerning  the  same,  (that  is  to  say)  as 
'^  to,  for,  and  concerning  All  that  close, 
'^  &c»  called  ,  or  as  to,  for,  and 

•^  concerning  one  undivided  third  part  or 
^^  share,'^  &c.  In  those  instances  in  which 
expenceisan  object,   the  declaration  may 
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assume  a  more  concise  form,  and  be  to  this 
effect,  viz.  *^  And  it  is  hereby  directed,  de- 
**  clared,  and  agreed,  by  and  between  the 
parties  to  these  presents,  that  after  the 
fine  or  fines,^  hereby  agreed  to  be  kvied^ 
shall  be  levied  as  aforesaid,  or  in  any 
^*  other  manner,  the  same  fine  or  fines,  and 
^^  all  recoveries  suffered  and  to  be  suffered 
^*  of  the  said  &c.  hereinbefore 

"  mentioned,  and  intended  to  be  hereby  re- 
"  leased,  or  any  of  them,  either  alone  or 
**  jointly  with  any  other  lands  and  heredi* 
^  taraents,  shall,  as  to  and  concerning  tlie 
"  &c.    hereby    released,    with 

**  the  appurtenances,  operate  and  enure  to 
"the  use,'' &c. 

The  uses  themselves  must  in  all  cases  vary 
with  the  intention  of  the  parties,  and  they 
may  be  either  general,  or  very  special,  acs- 
cording  to  the  intention. 

On  the  rule,  that  an  use  caimet  be  der^ 
clared  on  an  use,  so  as  to  be  executed  into 
estate  by  the  statute  of  uses,  the  common 
error  of  declaring  that  the  fine  shall  enure  to 
the  use  of  the  conusee  and  his  heira,  *'  to  the 
'*uses  hereinafter  limited,'*  &c.  should  be 
carefully  avoided,  whenever  the  intention 
requires  that  the  uses  shall  be  executed  into 
cstai  e  by  the  statute.  Under  a  declaration 
fVauied  in  this  manner,  the  use  in  favour  of 
the  conusee  wil^  ctBteris paribus,  be  executed 
by  the  statute,  and  the  ulterior  uses  will  be 


OF  TBB  DECLARATION  OP  US^S.  m 

uses  in  the  second  degree,  and  for  that  rea- 
son mere  trusts.(p)  But  if  the  use  in  favour 
of  the  conusee  shall  be  omitted,  the  other 
uses  will  be  uses  in  the  first  degree,  and 
they  will  be  transferred  by  the  statute  of 
uses  into  estates,  that  is,  supposing  the 
kgal  estate  of  freehold  to  pass  by  the  fine ; 
for  the  statute  cannot  execute  any  uses  de* 
clmred  on  an  equitable  seisin,  although  such 
uses  may,  by  analogy,  govern  the  equitable 
ownership ;  nor  can  any  uses,  to  be  executed 
by  the  statute,  be  declared  of  those  estates, 
though  passing  by  fine  or  any  other  assure 
ance,  which  are  mere  chattel  interests,  and 
consequently  do  not  transfer  a  seisin.  Usea 
may  be  declared  of  a  fine  9ur  concessit  paas-^ 
ing  an  estate  for  lives  ;  but  no  uses  can  be 
declared  with  effect,  so  as  to  be  legal  estates' 
of  a  fine  sur  concessit  for  years. 

It  has  often  happened,  that  a  conveyance 
has  been  made  by  lease  and  release,  or  other 
graat,  to  A.  B.  and  hi»  heirs,  to  uses,  in  sttcb 
manner,  that  the  uses  may  be  executed  by 
the  statute,  anti  a  fine  has  been  covenanted 
t»  be  levied,  and  the  declaratioi^  has;  beeiit 
that  the  fifne  shall  emire  to  the  use  of 
the  eon  usee,  Cueing  the  releasee,  grantee, 
or  feoffee,)  and  his  heirs,  '^  to  the  uses 
''  hereinbefore    limited,''      &c.       Doubts 


(p  )  Ladv  WlieUtoneVk  Atbury^  2  P.  W.  146.  Robinson  v. 
CamjBB,  Cm.  TVilb.  1164.  Wopktmv.  Hopkins,  f  Atk.  8f». 
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have  been  entertained,  whether  under  these 
circumstances,  the  legal  estate  will  vest  by 
means  of  the  statute  of  uses,  in  the  releasee 
or  feoffee,  as  the  cestui  que  use  of  the  fine  ; 
or  will  be  governed  by  the  uses  declared  of 
the  release^  The  declaration  of  the^use  in 
fiivour  of  the  conusee  of  the  fine  is  evidently 
a  mistake  ;  and  as  the  fine  is  for  further  as<r 
surance  only,  and  is  an  accessional  and  not 
the  sole  operative  part  of  the  conveyance, 
so  that  the  estate  passes  immediately  by 
the  operation  of  the  release  or  other  grant, 
and  the  uses  arise  from  the  seisin  con- 
veyed by  the  release  or  grant,  and  are 
not  suspended  until  the  fine  is  levied,  there 
appear  to  be  strong  and  cogent  reasons  for 
rejecting  the  use  declared  of  the  fine,  so 
as  to  leave  the  release  or  grant,  and  the  de« 
claration  of  the  uses  of  the  same,  in  full 
force  ;  and  to  treat  the  fine  merely  as  a  fur- 
ther assurance,  confirming  the  release  or 
grant,  and  the  title  and  uses  depending  on 
the  same. 

In  this  view  of  the  operation  of  the  seve- 
ral assurances,  the  uses  can  never  arise  upon 
the  fine,  to  vary  or.controul  the  uses  de- 
clared upon  the  release  or  grant.  To  the 
declaration  of  the  uses  of  the  fine,  it  is  some- 
times expedient  to  add  a.  further  declaration 
of  the  particular  object  for  which  the  fine 
is  levied.  This  is  more  especially  the  case, 
when  one.  of  the  objects  is  to  bar  an  at- 
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tendant  term  outstanding  in  a  trustee.  As  it 
depends  on  the  intention  of  the  parties  whe- 
ther the  fine  shall,  or  shall  not,  be  deemed, 
to  operate,  by  way  of  nonclaim,  against  the 
trustee  of  the  terra,  it  follows,  as  a  measure, 
of  proper  caution,  that  the  intention  to  bar 
the  term  should  be  declared  in  all  those 
cases  in  which  a  fine  is  levied  with  a  view 
that  it  shall  have  this  operation. 

When  there  is  an  agreement  for  changing; 
the  equity  of  redemption,  from  the  husband 
to  the  wife,  the  intention  to  accomplish 
this  object  should  be  clear  and  explicit. 
The  intention  should  not  be  left  to  con-* 
struction,  or  to  inference.  There  should 
be  demonstration.  A  recital  disclosing  the 
intention  to  charge  the  equity,  is  proper, 
and  will  have  the  most  decided  effect.  It 
is  also  prudent  to  add  an  express  declara-- 
tion,  in  the  operative  part  of  the  deed. 

Words  inserted  currente  calamoy  are  not 
allowed  to  produce  this  change  of  owner* 
ship,  the  doctrine  in  C00//1  v.  Jackson^  6Vesey, 
12, 17,  41.  seems,  however,  to  have  carried 
the  principle  to  a  very  inconvenient  extent. 
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On  Leasts. 
A  Lease,  at  the  common  law,  is  that  spe- 
cies of  assurance,  by  which  a  person  who 
has  the  fee-simple,  or  a  particular  estate, 
either  in  tail,  for  life,  or  years,  creates  a 
term  for  years^  or  at  willy  6r  if  he  ha*  an 
estate  of  freehold,  then  for  a  life  or  liveiy 
out  of  that  estate,  reserving  a  reufsldtt 
to  himself.  Hence  the  difference  between 
an  under'^lease  and  art  assignment.  At  One 
period  it  was  supposed,  that  the  niere  rtser- 
vation  of  rent,  or  of  a  right  of  entry  by  a 
termor,  in  an  instrument  importing  to  b^  an 
under-lease,  but  in  point  of  feet  comprising 
all  the  estate  of  the  owner,  was  an  under- 
lease :  in  short,  that  it  was  a  lease  as  be- 
tween these  parties.  But  it  is  now  settled, 
that  though  the  instrument  ImpOrtiS  to  b*  a 
lease,  yet,  if  it  does,  in  effect,  ccftapriie  all 
the  estate  Which  resides  in  the  gf antOr,  it 
amounts  to  an  assignment,  and  fs  not  an 
undef-leasfe  ;  and  a  right  of  entry,  or  resei^- 
vatfou  of  rent,  will  hot  change  the  ndtur*  oi 
the  estate,  {q)  And,  on  the  other  hand,  if  it 
leaves  Arty  portion  of  the  estate  in  the  lessor, 
even  a  day,  or  an  hour,  or  a  minute,  as  a 
reversion,  it  is  an  underlease,  and  therefore 
an  instrument  purporting  to  be  an  assign- 
ment for  the  residue  of  a  term,  reserving  the 
last  day  or  hour,  will  operate  as  a  lease  of 
this  description. 

{q)  Palmer  v.  Edwards,  Doug.  1S7. 
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In  order  that  an  inRtrtiin^at  may  ope^ 
rate  as  an^  underlease,  a  reversion  must  be 
retained  by  the  former  owner,  and  conse-^ 
quently  the  underlea^ie  must  be  for  a  period^ 
less,  in  point  of  time,  than  the  term  or  estate 
of  the  lessor;  or,  when  the  grant  is  for  the 
residue  of  the  term  of  the  grantor,  there 
must  be  an  exception  of  the  last  day,  or  the 
last  hour,  or  of  some  other  period  of  the 
term.  This  exception,  as  well  as  a  grant  made 
&>r  part  only  of  the  periods  during  which 
the  estate  of  the  grantor  is  ta  continue,  will 
leave  a  reversion  in  the  grantor.  It  is  mate^ 
rial  that  the  instrument  shall  reserve  the  last 
portion  of  the  estute ;  for  an  instrument  may, 
it  should  SKem,  operate  as  an»  assignmcBit, 
notwitbstanding  it  reserves  a  portion  of  the 
estate,  being  the  first  part  of  it,  as  in  the 
case  qf  an  assignment  to  hold  from  a  day  to 
come,  or  frgqi  an  event  to  happen,  (r)  unless 
it  is  to  happen  after  the  death  of  a  person 
by  express  limitation.(^)  It  is  to  be  observed 
also,  that  this  doctrine  of  underleases  applies 
only  when  persons,  having  particular  estates, 
create  interests  derived  out  of  their  parti- 
cular estates.  After  the  underlease  is  made 
by  a  termw  for  years,  the  grantoi:  ha^  in 
point  of  estate,  not  merely  and  simply  the 
residue  of  the  time  of  his  original  term:  he 
has  the  same  measure  of  time,  duratieft  of 


(r)  Shep.  Touch. 

{g)  Jermyn  «•  Orchard,  Show.  Par.  Caib  190. 
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interest,  and  estate,  as  he  hiad  prior  tQ  the 
underlease ;  subject  only  to  that  lease.  The 
sole  effect  of  the  underlease,  is  to  confer  a 
right  to  the  possession,  or  other  beneficial 
enjoyment,  during  the  term  granted  by  the 
underlease ;  and  the  lessor  in  the  underlease 
retains,  by  way  of  seignory  or  reversion,  his 
original  ownership,  subject  only  to  the  right 
conferred  by  the  underlease^ 

These  observations  are  material,  tvith  a 
view  to  the  important  doctrine  of  merger 
and  surrenders  j  for,  on  the  merger  or  sur- 
render of  the  interest  taken  by  the  under- 
lease, the  lessor  in  the  underlease,  or  his 
assignees  or  representatives,  will  have  the 
same  degree  of  ownership  and  right  of  en- 
joyment, as  if  no  underlease  had  been  made. 
And  this  reversion  in  the  lessor,  though  it 
may  be  merely  nominal,  will  be  an  interposed 
estate,  and  will  prevent  the  application  of 
the  doctrine  of  surrender  or  merger,  as  be- 
tween the  estate  of  the  uriderlessee,  and  the 
estate  of  any  other  person  than  the  owner 
of  this  reversion,  or  interposed  estate < 

The  doctrine  is  also  material,  with  refer^ 
ence  to  the  learning  of  estates,  which  may 
be  enlarged  by  release ;  and  to  the  remedies 
by  action  of  covenant,(5)  which  run  with  the 
estate;  and  to  conditions  in  restraint  of  as- 
signment, but  not  extending  to  underleases; 
for  an  underlease  will  not  be  a  breach  of  a 

(^  Webb  V.  Rusaell,  3  Term  Rep.  393. 
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condition^  which  is  to  avoid  the  lease  on  as- 
signment ;{s)  nor  can  the  lessor  in  theorigi«- 
nal  lease  maintain  debt  or  covenant  agaiiist 
an  iinderlessee,  though  he  might  have  main- 
tained these  remedies  in  case  there  had  been 
an  assignment  instead  of  an  underlease.(/) 

Underleases  afford  great  facility  in  ren- 
dering titles  under  attendant  terms  extremely 
simple,  instead  of  being  very  complex.  Any 
number  of  terms  may  be  assigned  to  one  and 
the  same  trustee,  for  the  several  residues  of 
several  terms,  except  the  last  hour  of  each 
term.  On  account  of  the  reversion  remain- 
ing in  each  assignor,  each  term  will  remain 
a  subsisting  interest,  without  the  least  danger 
of  merger.  The  only  objection  to  this  mode 
is,  that  a  captious  and  unwilling  purchaser 
may  contend  that  each  of  the  former  trustees 
retains  a  portion  of  the  legal  estate,  and  he 
may  require  the  estate  of  each  trustee  to  be 
assigned  for  his  benefit.  Whether  this  ob- 
jection will  prevail  in  a  court  of  equity,  re- 
mains to  be  decided ;  and  of  course  the  prac- 
tice cannot  be  adopted  with  perfect  safety, 
except  in  those  instances  which  render  it  im- 
possible, with  any  convenience  or  even  cer- 
tainty, to  make  a  distinct  assignment  of  each 
term  to  a  distinct  trustee ;  or  to  assign  every 
alternate  term,  namely,  the  first,  third,  and 
fifth  terms,  to  one  trustee,' and  each  of  the  in- 


■^— ».— ^■^■■^— ■       ■    I    ■» » 


{$)  Kennenley  t.  Orpe,  Dong.  5S,  57,    184. 
{t)  Holford  Y.  Hatch,  D«ag.  163. 
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termediate  terms,  viz.  thesecond^  fourth,  and 
sixth  terms,  to  another  trustee.  In  the  in- 
stance in  which  this  practice  of  underleases 
was  adopted  with  great  success,  the  deed 
was  in  general  terms,  amounting  to  an  un- 
derlease by  all  trustees,  by  whom  it  should 
be  executed,  without  knowing  who  those 
trustees  were,  or  in  what  right  or  in  what 
character  they  were  entitled.  The  deed 
was  therefore  adapted  to  the  state  of  the 
title,  whatever  might  be  the  circumstances 
or  right  of  the  persons  by  whom  it  should 
be  executed.  The  material  part  of  this 
deed,  relevant  to  the  point  under  consider- 
ration,  will  be  found  in  the  Appendix.  The 
draft  ultimately  received  the  sanction  of 
some  of  the  most  eminent  conveyancers, 
and  has  since  been  followed,  in  some  in«- 
stances,  for  the  convenience  of  having  all 
the  terms  in  one  trustee,  instead  of  hav- 
ing different  trustees  for  different  terms,  (w) 


■■  ^  > 


{%]  The  objection  which  has  heeo  anfciciptted,  niaj  be  ob> 
riated  by  niakiDg  in  the  firut  instance  an  underlease  to  one 
trustee  from  the  several  termors,  and  afterwards  an  assign- 
ment from  thette  termors  to  a  distinct  trustee.  The  vndcrlMee 
would  confer  a  title  composed  and  united  of  the  several  ^wncr» 
ships  by  the  different  termors,  without  involving  the  learniiig 
of  merger,  while  the  subsequent  assignment  would  bring  all 
the  terms  into  the  other  trustee  merging,  though  without  any 
prejudice  to  the  title,  such  of  the  terms  as  admitted  oi  bebg 
merged  from  the  circumstance  of  their  standing  in  that 
relation  under  which  one  term  may  merge  in  another ;~  or  the 
union  of  thiee  or  moK  tersot  maj  cause  the  inetger  of  all' 
except  the  latter  of  thttt  tcnM* 
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In  Scott  V.  Fenhoulet^{u)  the  Chancelloi: 
neems  to  have  decided^  that  an   underlease 
purchased  by  the  reversioner,  who  was  the 
owner  of  the  inheritance,  but  leaving  an  in- 
terposed   beneficial  interest  in  some  other 
person,  will   not  become  attendant  on  the 
inheritance,  by  the  implication  of  a  court 
of  equity  ;   but  he  distinctly  admitted,  that 
the  term,  comprised  in  such  underlease,  might 
be  made   attendant  by  an  express  declara-^ 
tion.     In  creating  several  underleases  out  of 
several  terms  for  years,  no  objection  can  be 
made,  that  the   terms   are  not  attendant, 
when  the  precaution  is  taken,  of  having  an 
express  declaration,  that  the  terms  shall  be 
attendant ;  and  this  is  a  precaution  not  likely 
to  be  omitted  in  a  case  of  this  nature,  which 
necessarily  calls  for  attention  to  the  object 
to  be  accomplished,  and  one  of  these  ob-« 
jects  is  to  make  the  terms  attendant  on  the 
inheritance. 

In  abstracts  of  title,  it  frequently  happens 
that  there  are  two  terms  for  years,  one  de- 
rived out  of  the  other  ;  as  a  term  of  9OO 
yearjs  carved  out  of  a  term  of  1000  years. 
It  is  important  to  have  it  understood,  that 
the  term  of  900  years  is  the  estate  which 
confers  the  right  to  the  immediate  posses- 
sion ;  and  it   may  be  safe  to  dispense  wit!) 


(u)  1  Bro.  Ch,  Cas,  p,  69, 
VOL.  H.  K 
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an  assignment  of  the  tenn  of  1000  year^^ 
even  when  it  would  be  the  height  of  impru-* 
dence  to  suffer  the  term  of  900  years  to  re- 
main outstanding.  It  is  also  material,  that 
the  term  for  900  yeai*s  may  be  merged  in 
the  term  of  1000  years,  or  may  be  surren^ 
dered  to  the  person  who  is  the  owner  of  that 
term ;  but  the  term  of  1000  years  can  never 
merge  in  the  teri»  of  900  years ;  because  a 
more  remote  estate  can  never  merge  in  a 
prior  and  more  immediate  estate.  For  the 
^ame  reason,  the  owner  of  the  term  for  lOOO 
years  cannot  make  an  actual  surrender  to 
the  owner  of  the  term  for  900  y^rs.  The 
character  of  lord  exists  in  the  owner  of  the 
term  for  1000  years,  and  the  termor  of  9QQ 
years  is  a  tenant  to  him.  Other  circUm'* 
stances,  deducible  from  the  same  principlies^ 
wili  be  found  in  the  chapter  on  Lease  and 
Release ;  and  it  will  appear,  that  the  tercn 
of  1000  years  may  be  enlarged  by  release 
from  the  owner  of  the  inheritance,  but  the 
term  of  900  years  cannot  be  enlarged  while 
the  term  of  1000  years  is  subsisting;  and  it 
will  subsist  till  it  is  forfeited,  surrendered, 
or  an  end  is  put  to  it  by  some  other  means. 
At  the  common  law,  no  man  could  grant 
a  lease,  to  continue  beyond  the  period  at 
which  Ills  own  estate  was  to  determine ;  fiw 
the  rule  of  that  law  is,  ^^cessante  statu  primi- 
"  tivo,  cessat  derivativus  :'^  so  that  whenever 
theestateof  the  lessor  determines,  it  involves 


ON  LEASES.  iai 

V^ith  it  the  determination  of  the  estate  of  the 
lessee.  But  leases  made  under  pow6rs,  owe 
their  effect  to  the  power  under  which  they 
are  created,  and  not  merely  and  simply  to 
the  estate  of  the  lessor ;  and  a  lease  made 
under  a  power  may  continue,  notwithstand- 
ing the  determination  of  the  estate  of  the 
person  by  whom  the  power  is  exercised. 

In  the  instance  of  leases  by  tenant  in  tail, 
there  is  one  peculiarity.  Originally  the  estate 
of  the  lessee  is  determinable  on  the  &ilure 
of  the  issue  inheritable  to  the  estate  tail ; 
but  when  a  common  recovery  is  duly  suf- 
fei*ed  by  the  tenant  in  tail,*  the  estate  tail  is 
^  enlarged  into  a  fee-simple,  and  the  term, 
instead  of  being  determinable  on  the  failure 
of  the  issue  inheritable  to  the  estate  tail, 
will  become  absolute.(x)  In  strictness,  the 
lessee  has  originally,  with  a  view  to  the  legal 
effect  of  his  lease,  a  term  of  years  subject 
only  to  a  collateral  quality,  under  which  it 
may  expire  by  the  determination  of  the 
estate  out  of  which  it  is  derived.  It  is  in- 
accurate to  treat  these  terms  as  being  for  a 
given  number  of  years,  if  the  tenant  in  tail 
shall  so  long  live,  and  the  heirs  of  his  body 
shall  so  long  continue.  Terms  granted  by 
tenant  in  tail  should  be  created,  and  assigned 
as  absolute  interests,  without  any  collateral 


(x)  Dyer>  51>  b.  in  Marg.    Bac.  Abr.  Leoto,  D. 
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determination:  but  in  the  covenants  foi? 
title,  such  exceptions  should  be  made,  or 
qua;lifications  added,  as  will  confine  the  war* 
ranty  of  title  to  the  peculiar  nature  of  this^ 
iriteres^t. 

While  mention  is  made  of  leases  by  tenant 
in  tail,  it  will  he  proper  to  notice,  that  by 
the  statute  de  donis  conditionaiibus,  leases* 
granted  by  tenant  in  tail  for  years  or  for 
lives,  are  (as  far  as  they  are  independent  of 
the  influence  of  common  recoveries,  and  also 
of  the  statutes  of  proclamations  on  fines,  and 
the  enabling  statute  of  the  32d  H.  the  8th> 
c.  28.  and  powers  in  settlements)  voidable 
by  the  issue,  and  not  actually  void.  They 
consequently  admit  of  affirmance  by  the  ac- 
ceptance  of  rent,  or  by  any  other  act  which 
recognizes  the  existence  of  the  lease,  after  the 
death  of  tenant  in  tail.  Such  leases,  howevei:, 
are  invariably  good  as  agains^t  the  tenant  in 
tail  himself  and  his  alienee,  and  even  a  hus- 
band tenant  by  the  curtesy,  or  wife,  tenant 
in  dower.(3/)  A  distinction  also  is  taken  be- 
tween those  leases  of  tenant  in  tail,  which 
are  to  commence,  or  which  by  any  possibi-* 
lity  may  commence,  in  his  life,  and  those 
leases  which,  by  the  very  terms  of  the  limi-^ 
tation,    are  to  commence  after  his  death. 


(y)  Dyer,  46,  b.    2  Bcndl.   C5.     Bedford's  Cas.  Riep.  70. 
B«c.  Abr..  Leases,.  D. 
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licases  of  the  former  description  are  void- 
able only,  and  not  void:  while  those  of  the 
latter  description  are  actually  and  originally 
void,(x)  at  least  as  against  the  issue. 

It  is  also  agreed,  that  leases  voidable  by 
the  issue  in  tail,  cannot  be  avoided  by  his 
alienee,  with  the  exception,  that  the  books 
treat  the  alienee  as  having  the  right  to  avoid 
a  lease,  which  is  to  commence  in  posses- 
sion, after  the  completion  of  the  title  of  the 
alienee. 

Thebooks(a)  also  seem  to  say,  that  a  lease 
to  commence  on  a  future  day^  and  which 
would  be  voidable  by  the  issue  in  tail,  may 
be  avoided  by  the  alienee  of  tenant  in  tail, 
who  is  the  grantor,  when  the  lease  -is  to 
commence  in  possession,  after  the  title  of  the 
alliance  is  complete:  but  this  is  a  position 
not  easily  reconcileable  with  first  principles. 

It  is  also  worthy  of  observation,  that  if 
tenant  for  life  lease  for  an  hundred  years 
absolutely,  and  the  estate  of  the  lessee  is 
confirnjed  by  the  reversioner,  the  lessee  will 
have  an  absolute  instead  of  a  determinable 
interest;  [b)  his  lease  will  be  derived  out  of 
the  estate  for  life,  while  tiiat  estate  conti- 
nues, and  will  be   binding  on  the  estate  of 


(z)  Dyer,  270,   pU    7.     Griffin  v.  Stanhope,  Cro.  J.  43& 
Machel  v.  Clarke,  2  Lord  Raym.  778. 
(a)  Bacon's  A  br.  Leageiij  D. 
\b)  Co.  Litt.  46.  a. 
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the  reversioner,  whenever  that  estate  com-* 
mences  in  possession.  When  it  is  propound- 
ed, that  deriv-ative  terms  will  cease  with  the 
determination  of  the  estate  out  of  which 
they  are  derived,  this  must  be  understood  of 
their  absolute  determination,  by  effluxion  of 
time  or  a  collateral  determination,  as  in  the 
instance  of  a  lease  to  A.  for  ninety-nine 
years,  if  he  shall  so  long  live  ;  or  by  a  con- 
dition annexed  by  the  parties  to  the  original 
estate ;  for  neither  the  merger,  surrender,  or 
forfeiture  of  the  particular  estate,  will  induce 
the  determination  of  the  estate  granted  by 
the  underlease.  It  is  also  worthy  of  obser- 
vation j,  that  when  the  particular  estate  is 
defeated  by  merger,  surrender  or  forfeiture, 
the  privity  of  estate  between  the  lessor  and 
the  lessee  in  the  underlease,  is  determined  ; 
and  the  remedy  for  rents  and  for  breaches 
of  covenant,  no  longer  continues. (c)  The 
lessor  in  the  underlease  cannot  have  these 
remedies,  because  they  were  annexed  to  a 
reversion  which  no  longer  continues  ;  and 
they  cannot  be  claimed  by  the  person  who 
had  the  reversion  expectant  on  the  estate  of 
the  lessor  in  the  underlease,  because  there  is 
no  privity  of  estate  between  this  reversioner 
and  the  original  lessee.  These  observations 
must  be  understood  as  relevant  to  the  com- 


■*       H    (WIH' 


(c)  Webb  V.  Russell,  3  Term  Rep.  303.    Moore  Rep.  94. 
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mou  laif.    In   particular  instances  of  re- 
newals, the.inconvenience  has  been  remedied 

by  the  legislature.(£0 

Leases  are  of  two  sorts : 

l&t.  Leases  which  depend  on  the  owner- 
ship  of  the  lessor  ; 

Sdly,  Leases  which  depend,  either  in  the 
whole  or  in  part,  on  a  power  residing  in  that 
person  ;  and  leases  of  the  latter  description 
owe  their  effect,  as  far  as  respects  those 
in  remainder,  &c.  to  the  power  under  which, 
thQr  are  created  ;  and  they  are  created  by 
means  of  powers  in  acts  of  parliament,  con-* 
veyances  to  uses,  or  authorities  in  wills. 

Jn  g^leral^  leases  derived  under  powers 
ai^.gooa  as  against  the  party  himself,  his 
heirs  or  issue,  and  those  in  remainder  or  re- 
version ;  but  a  power  may  be  penned  spe- 
cially, and  may  make  a  lease  under  the 
power,  binding  on  the  party,  and  his  heirs 
or  issue,  without  affecting  those  in  reversion 
or  remainder.  An  instance  occurs,  under 
the  enabling  statute  of  the  32d  H.  8th.  c.  28. 
Leases  made  in  pursuance  of  that  statute,  by 
tenant  in  tail,  are  good  as  against  the 
tenant  in  tail  and  his  issue,  and  are  void  as 
against  those  in  reversion  or  remaincier,(e) 
supposing  them  to  be  different  persons  from 
the  tenant  in  tail.     And  therefore  a  lease 


id)  4Gep.2.  c.  28,  8.6. 
(€)  Co.  litt.  44.  m. 
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-granted  by  tenant  in  tail,  in  pursuance  o# 
the  provisions  of  the  statute  of  32d  H.  8th, 
c.  28,  will,  as  against  those  in  reversion  or 
remainder,  determine  when  the  estate  tail 
shall  determine  ;  and  the  estate  tail,  unless 
enlarged  into  a  fee-simple  by  a  common 
Recovery,  will  determine  on  the  failure  of  the 
issue  inheritable  to  the  estate  tail. 

Leases  are  again  distinguished  into  leases 
vrhich  pass  an  interest,  and  leases  which  ope- 
rate by  estoppel.  Leases  of  the  former  de- 
scription are  supplied  from  the  ownership  of 
the  lessor.  Those  of  the  latter  description 
are  made  by  persons  who  have  ne  interest 
at  the  time,  at  least  no  vested  estate,  but  are 
to  operate  on  their  ownership,  when  they 
^shal  lacquire  the  same. 

Thus,  if  an  heir^apparent,  or  a  person  hav- 
ing a  contingent  remainder,  or  an  interest 
under  an  executory;  devise,  or  who  has  no  title 
whatever  at  the  time,  makes  a  lease  by  m^n- 
ture,  or  by  a  fine  sur  concessit^  and  after- 
wards an  estate  vests  in  him,  this  indenture, 
or  fine,  will  operate  by  way  of  estoppel,  to 
entitle  the  lessee  to  hold  the  lands  for  the 
term  granted  to  him;  and  his  estopped, 
when  it  becomes  efficient,  and  can  operate 
on  the  interest,  will  be  fed  by  the  interest ; 
and  the  lease  will  be  deemed  as  a  lease  de- 
rived out  of  an  actual  ownership.(y)     And 

^■^■^— ■■■  ^- 1       ■_■        jnrr  inn  it-  i  ■  -     -'  ■"■ ' Tl 1 *■ T — I ' ' 

(/ )  Weale  and  Low«r,  PoUescf.  54.   Co.  Litt.  47, 277,  a.  Bafi« 
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Ihere  are  many  cases^  in  which  it  is  prudent 
lo  make  such  a  demise,  to  the  intent  that 
the  same  may  bind  the  title  by  May  of  estop- 
pel, though  it  cannot  operate  as  a  lease  of  ^ 
present  interest. 

It  has  frequently  occurred,  that,  in  cases 
of  this  sort,  a  fine  sur  conuzance  de  droit 
come  ceo,  &c.  or  other  fine,  importing  a  grant 
of  the  fee,  and  not  a  fine  sur  concessit  for 
years,  has  been  levied.  This  practice  is 
pregnant  with  mischief,  because  the  opera- 
tion of  a  fine,  purporting  to  grant  the  fee, 
will  be  to  extinguish  the  right  to  any  future 
estate,  instead  of  binding  the  title  to  that 
estate  by  estoppel.(^) 

The  late  case  of  Roe  ex  dem.  Buikiey  v. 
Archbishop  qfYork,{h)  calls  for  some  observa- 
tion. According  to  the  established  doctrine, 
every  lease  for  years  which  cannot  operate 
upon  the  ownership,  may,  if  made  by  in- 
denture, or  by  fine  sur  concessit  for  years, 
operate  by  way  of  estoppel ;  and  no  lease 
that  can  operate  by  way  of  passing  an  inte^ 
rest^  will  operate  by  way  of  estoppel  :(i) 
and  whoever  has  a  term  for  years,  or  even 
an  estate  for  life,  and  accepts  a  new  lease, 
incompatible  with  the  interest  granted  by 
the  former  lease,  abandons  the  interest  un- 


\g)  Buckler's  Case,  2  Co.  55.  Weak  v.  Lower,  PoUexf.  54, 
(A)  6  East,  86. 
(i)  Co.  Litt  47.  b. 
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der  the  former  lease  ;(A:)  and  this  acceptance 
of  the  new  lease  is  a  virtual  surrender  of  the 
former  lease,  and  is  called  a  surrender  in 
lew.  In  the  cited  case,  there  was  a  lessee 
and  reversioner,  and  the  reversioner  had 
an  estate  for  life,  with  a  power  of  leasing 
under  certain  restrictions :  and  the  rever-- 
sioner,  **  for  and  in  consideration  of  the  sur- 
"  render  of  a  former  lease,  and  by  virtue 
^^  and  in  execution  of  the  power  therein 
^*  referred  to,^or  any  other  power  in  the  les- 
^\  sor,  or  in  anywise  enabling  her,^'  demised 
to  the  lessee  for  a  term  of  years,  at  a  yearly 
rent,  &c.  And  the  lessee  accepted  this  lease: 
and  it  was  decided,  that  the  acceptance  of 
this  new  lease  was  not  a  virtual  surrender  of 
the  former  lease.  The  alledged  ground  is, 
that  the  lease  was  intended  to  be  made  by 
virtue  only  of  the  power ;  and  as  the  power 
was  not  pursued,  the  new  lease  did  not  work 
an  extinguishment  of  the  interest  of  the  forr 
mer  lease  :  for  the  parties  have  declared, 
most  clearly  and  unequivocally^  that  the 
new  lease  should  take  effect  by  authority  of 
the  power.  The  argument  supposed,  that 
the  second  lease  being  void  under  the  power 
would  operate  under  the  interest  of  the  les- 
sor ;  so  that  the  acceptance  of  this  new  lease 
was  a  virtual  surrender  of  the  term  under 


i*t»         f<      I      tl    m     tm<  myi 


(k)  Ivc*9  Case,  5  Co.  11. 
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the  former  lease  :  but   Lord   Ellenborough 
observed,  *'  whether  or  not  this  lease  will 
operate,    as    between   the    parties,    by 
estoppel,  is  not  material  for  the  present 
purpose  to  enquire.  It  is  sufficient  to  war- 
rant us  in  deciding  for  the  defendant,  if  it 
did  not  pass  an  interest,  which  we  are  of 
opinion  it  did  not."    It'is  to  be  lamented 
that  the  question  of  estoppel  was  suffered 
by  tlie  court  to  remain  in  doubt.     From  all 
the  text  books,  it  will  appear,  that  no  leajse 
can  operate  by  way  of  estoppel,  when  it 
may  operate  by  way  of  interest,  although  it 
cannot  operate  to  the  full  extent  of  the  in- 
tention of  the  parties.    If  the  second  lease 
had  any  operation  whatever,  it  must  have 
been  to  pass  an  estate  for  the  term  of  years 
determinable  on  the  death  of  the  tenant  for 
life.    This  lease  must  have  been  derived  out 
of  her  estate,  and  not  have  been  binding  on 
her  merely  as  an  estoppel,  since  there  was 
an  estate  to  support  the  lease  to  this  extent ; 
and  to  admit  that  the  second  lease  operated 
in  any  manner,  either  by  way  of  interest,  or 
by  way  of  estoppel,  is  to  bring  the  case 
within  the  authorities  which  decide,  that  by 
the  acceptance  of  a  new  lease,  there  19  a 
virtual  surrender  of  the  formeir  lease.    An 
estoppel,  it  is  well  known,  must  be  mutual, 
binding  oa  both  parties,  or  on  neither :  and 
ttue  Issaee  could  never  contend,  contrary  to 
tlie  estoppel,  (;hat  no  term  passed  to  him  by 
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the  second  lease.  The  estoppel  precludes 
his  right  to  deny  the  operation  of  the  second 
lease.  To  support  the  case  of  Roe  ex  dem. 
Bulkleyv.  Archbishop  of  York,  it  seems  ne- 
cessary to  conclude,  that  the  case  turns  on 
the  point,  that  the  lease  was  intended  to 
operate  under  the  power  ;  that  as  it  could 
not  operate  under  the  power,  it  did  not  ope- 
iTtte  on  the  estate  ;  and  for  that  reason  the 
second  lease  was  absolutely  void,  and  had 
no  operation  whatever  by  way  of  estop- 
pel, or  as  passing  an  interest.  In  prac- 
tice, it  is  prudent  to  follow  this  case,  with 
the  precaution,  whenever  a  renewal  is  taken 
by  virtue  of  a  power,  to  add  a  few  ne- 
gative words,  to  shew  that  the  new  lease 
is  to  operate  by  virtue  of  the  power  only, 
and  not  of  the  estate,  or  interest  of  the  party 
by  whom  the  power  is  to  be  exercised.  Such 
clause  may  be  to  this  effect : — 

**  And  the  said  by  virtue  and  in 

"  pursuance  and  exercise  of  the  power  or  au" 
thority  in  that  behalf  contained  in  the  will 
of  the  said  and  as  far  as  he  is 

authorized  or  enabled  by  that  power ^  but  no 
**  further pr  in  any  other  manner,  doth  direct, 
"  limit,  and  appoint  ;'^  or  *^  doth  by  way  of 

*'  demise  or  lease,  direct,  limitj  and  appoint,'^ 
&c. 

These  words  will  clearly  exclude  all  in- 
tention that  the  instrument  shall  operate  a» 
a  demise  under  the  ownership  or  estate  of 
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the  lessor,  and  will  enable  the;  court,  to  de- 
cide on  the  construction  of  the  lease,  solely 
with  reference  to  the  power,  independent  of 
the  question,  whether  the  lease  does  not  ne- 
cessarily operate  by  virtue  of  the  estate, 
since  it  cannot  operate  by  virtue  of  the 
power.  A  clause  in  this  fornj  would  enable 
the  court,  with  great  propriety,  and  in  strict 
conformity  to  the  decided  cases,  to  deter- 
mine, that  as  the  lease  cannot  operate  ac- 
cording to  the  language  and  intention  of  the 
parties,  it  shall  have  no  operation  what- 
ever ;  since  if  it  were  to  operate  in  any  other 
manner,  such  operation  would  be  contrary 
to  the  intention.  These  observations  also 
shew,  that  the  case  of  Roe  ex  dem.  Bulkley 
v.  Archbishop  of  York,  is  free  from  all  diffi- 
culty, if  the  decision  turned  solely  on  the 
ground,  that  the  lease  was  intended  to  be  a 
lease  by  virtue  of  the  power,  and  that  it 
neither  had,  or  was  intended  to  have,  any 
operation  by  way  of  estoppel,  or  in  point 
of  interest,  so  that  it  was  originally  and  in 
the  first  instance  merely  and  simply  void. 

When  an  estate  for  years  is  derived  out  of 
several  interests,  as  a  lease  by  A-  and  B. 
when  A.  is  tenant  for  life,  and  B.  has  the  re- 
mainder in  fee,  it  is  originally  the  lease  of 
A.  and  the  confirmation  of  B.(/)     On  the 


(/)  Trcport's  Case,  6  Co.  14. 
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d^ath  of  A.  it  will  be  deemed  in  law  the 
lease  of  B.  and  the  confirmatioil  of  A.  So^ 
if  a  lease  for  years  be  granted  by  A.  tenant 
for  life,  this  lease  in  its  creation  is  determin- 
able on  th^  death  of  tenant  for  life ;  but  a 
confirmation  of  this  lease  by  the  owner  of 
the  inheritance,  at  any  subsequent  period, 
and  during  the  life  of  A.  will  render  the 
estate  absolute,  and  it  will  continue  as  well 
after  the  death,  as  during  the  life  of  A. ;  but 
during  the  life  of  A.  the  privity  will  be  be-* 
tween  A.  and  the  lessee  only.  The  relation 
of  landlord  and  tenant^  and  of  tenant  and 
reversioner,  will  subsist  between  them  alone  ; 
but  on  the  death  of  A.  the  tenant  will  be- 
come the  lessee  of  the  person  by  whom  the 
confirmation  is  granted :  hence  the  distinc- 
tion, that  during  the  life  of  A.  the  estate  of 
the  lessee  cannot  be  enlarged,  by  a  grant 
from  any  other  persbn  than  A. :  but,  after 
the  death  Of  A.  the  estate  of  the  tenant  may 
be  enlarged  by  a  release  from  the  person  by 
whom  his  term  was  confirmed,  or  any  person 
who  is  the  owner  of  the  estate  of  the  con- 
firming  party. 

A  lease  for  years,  is  merely  a  contract 
for  the  possession,  and  may  be  in  esse  for  a 
time,  and  cease  for  a  time ;  therefore,  if 
tenant  in  tail  make  a  lease  for  years,  and 
die,  leaving  a  widow  who  is  dowable,  and 
issue  in  tail,  the  lease  will  be  good  against 
the  issue,  though  avoided  by  the  wife  ;  or  if 
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avoided  by  the  issue^  it  will  begood  against 
the  vrife.lm) 

In  the  Earl  of  Bedford^s  ca8e,{n)  "  Sit 
**  Thomas  Wyatt,  by  indenture,  demised 
**  the  manor  of  Austine  for  twenty-six 
'^  years,  rendering  131.  rent  to  the  said 
''  Sir  Thomas  and  his  heirs ;  and  after- 
**  wards  Sir  Thomas  died,  and  all  this  was 
'^  found  by  office.  And  Sir  Thomas  Wyatt 
^^  was  his  son  and  heir  male,  of  foil  age, 
^'  by  which  the  king  had  primer  seisin  of 
^'  the  land  itself,  and  for  his  interest  did 
**  avoid  the  lease ;  and  afterwards  Sir  Tho- 
^^  mas  the  son  sued  livery,  and  accepted  of 
^^  the  rent  of  Austine,  and  afterwards  com- 
'^  mitted  high  treason,  for  which  he  was  at- 
^^  tainted.  And  in  that  case  it  was  adjudged, 
^^  that  forasmuch  as  the  king  had  avoided 
'^  the  lease,  but  as  to  his  primer  seisin,  that 
^^  after  livery  made,  it  is  in  the  election  and 
«<  power  of  the  issue  in  tail,  by  acceptance 
^^  of  the  rent,  to  affirm  the  lease,  because  the 
^^  lease  was  avoided  by  the  king  but  for 
*^  part  of  the  term.  So  if  tenant  in  tail 
''  takes  a  wife,  and  makes  a  lease  for  thirty 
"  or  forty,  &c.  years,  rendering  rent,  which  is 
''  avoidable  by  the  issue  in  tail,  ami  dies, 
**  and  afterwards  the  wife  recovers  her  dower, 
'*  in  that  case  the  wife  shall  avoid  the  lease  : 


(m)  Bedford's  Case,  7  Co.  72. 
t*)  7  Co.  12, 
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*'  and  yet,  if  she  dies  within  the  t6rm,  the 
^*  issue  in  tail  at  his  election  may  either 
*'  affirm  or  disaffirm  the  lease.  Aad  it  was 
^^  said,  if  tenant  in  tail  makes  a  lease  for 
"  thirty  or  forty  years,  rendering  rent,  which 
•'  is  avoidable  by  the  issue  in  tail,  and  afker- 
*'  wards  tenant  in  tail  dies  without  issue,  his 
*'  wife  with  child  with  a  son,  by  which  the 
*[  donor  enters,  and  as  to  him  avoids  the 
"  lease:  and  afterwards  the  son  is  bori>:  the 
*^  lessee  re-enters,  the  son  at  his  full  age  may^ 
*l  by  acceptance  of  the  rent,  affirm  the  lease? 
^^  for  the  lease  was  never  avoided  absolutely, 
^^  nor  simpliciter,  but  secundum  quid  ;  and 
'^  upon  the  matter  ex  post  facto,  was  defeated 
*'  but  for  a  time.^^ 

To  these  observations  it  is  to  be  added, 
that  a  lease  avoided  by  the  issue  in  tail,  in 
void  as  against  each  successive  issue  in  tail  r 
and  a  lease  avoided  by  the  successor  of  a 
corporate  body,  under  any  of  the  disabling 
statutes,  will  be  void  as  against  the  successor 
for  the  time  being ;  so  that  there  is  a  ma- 
terial difference  between  the  avoidance  by 
a  person  in  respect  of  a  partial  interest  or 
particular  estate^  and  by  the  owner  of  the 
entire  interest,  as  the  issue  in  tail. 

Again,  Leasee  are  distinguished  into — 
1st,  Leases  of  the  possession  ; 
2dly,  Leases  of  the  reversion  ; 
3dly,  Leases  by  way  of  reversionary   in- 
terest. 
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Leases  of  the  first  descrtptian,  aretocan- 
for  a  present  right  of  present  enjoyment,  at 
least  by  the  intention  of  the  parties  ;  but  a 
lease  at  the  common  law,  of  lands  in  pos- 
session, passes  no  estate  till  entry.  In  the 
meantime,  the  lessee  has  no  term  or  estate ; 
he  has  merely  an  interes^se  termini,  [o)  This 
interesse  termini  may  be  assigned,  {p )  even 
without  deed,(5')  or  released,  but  it  cannot  be 
surrendered,  nor  does  it,  while  executory,  ad- 
mit of  enlargement  by  release. (r)  Though,  at 
the  common  law,  a  lessee  had  no  term  until 
actual  entry,  a  bargainee  of  the  use  for 
years,  has  an  actual  estate,  on  the  execution 
of  the  bargain  and  sale  ;  and  this  is  the  rea- 
son, as  will  appear  in  a  subsequent  chapter, 
that  the  estate  of  a  bargainee  for  years  may 
be  enlarged  by  release,  without  an  actual 
entry,  {s)  For  the  same  reason  it  may  be 
surrendered. 

2dly,  Leases  of  the  reversion,  are  leases 
granted  by  a  person  who  has  a  reversion, 
and  they  pass  a  portion  of  that  reversion  as 
a  vested  interest.  They  confer  a  right  to  the 
reserved  rent  and  services,  and  create  the 
relation  of  landlord  and  tenant  between  the 


(o)  Co.  Litt.  46.  b.  270.  a. 

ip)  Co.  Litt.  47    b.  338.  b. 

Iq)  Co.  I.itt.  85.  a.  Plow.  Cora.  150. 

(r)  Co.  Litt.  270.  a. 

(4)  Barker  v.  Keate,  2  Mod.  249.  Mallorie's  Ca.  5  Co.  113^ 
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.first  lessee  and  the  second  lessee.  Such 
leases  of  a  part  of  the  reversion  cannot  be 
granted  without  deed  ;  nor,  while  attornment 
was  a  ceremony  in  the  law  of  tenures,  could 
BJfty  estate  have  vested  in  the  second  lessee, 
without  attornment  by  the  person  whose 
s^ttornment  the  law  bad  required,  to  the 
v?i.lidity  of  grants  of  the  reversion. 

3dly,  A  Reversionary  Lease,  is  a  lease  to 
commeqceon  a  future  day,  or  on  an  event, 
and  is  to  opetate  in  the  mean  time  by  way 
or  in  the  nature  of  an  interesse  termini.  It 
jEoaybe  granted  with  or  without  deed  ;  and 
it  will  be  good,  though  granted  without  deed, 
by  a  person  who  has  merely  a  reversion  or 
remainder:  but  whengraiited  without  deed, 
it  never  can  confer  a  right  to  the  possession', 
UU  tbe  possession  is  vacant ;  nor  can  it  con-' 
fer  a  right  to  the  rents  or  services  in  the 
mean  time,  On  this  subject,  some  further 
observations  will  be  found  in  a  subsequent 
pjjirt  of  this  chg^pter. 

Of  the   means    hy    which    Leases  may  be 

created. 

Leases,  with  the  exception  of  leases  at 
wilUare  either  for  years  or  for  life^  and  the 
assurance  must  be  adapted  to  the  nature  of 
the  interest  to  be  created. 

To  leases  for  a  life  or  lives,  unless  they  *re 
created  under  a  power,  or  are  of  a  reversion 


or  remainder,  or  a  thing  lying  in  grant,  there 
must  be  livery  of  seisin,  or  a  lease  and  re- 
lease, which  are  equivalent  to  livery. 

But  leases  for  lives  under  powers  may  be 
created  in  tlie  mode  prescribed  by  the  power, 
without  any  livery  of  seisin,  &c.  {t)  and  it  is 
more  proper  that  they  should  be  created 
without  livery  of  seisin  than  with  it ;  and 
leases  for  lives  of  things  lying  in  grant,  or  of 
a  reversion,  or  remainder,  cannot  be  created 
without  deed. 

Leases  for  years  may  be  created  either  by 
deed  or  without  deed,  according  to  the  cir- 
cumstances of  the  case,  with  the  exception, 
that  leases  of  incorporeal  hereditaments  must 
universally  be  created  by  deed.  Even  of 
tithes^  separate,  and  apart  from  the  rectory^ 
there  cannot  be  a  lease  for  years  without 
deed :  but  a  contract  for  retainer  of  tithes 
by  the  owner  may  be  good  without  deed. 
This  contract  is  to  be  used  as  an  agreement, 
and  not  as  a  grant  or  lease ;  though  the 
tithes,  separately,  cannot  be  leased  without 
deed  ;  a  rectory  may  be  so  leased,  and  the 
tithes  may  pass  as  parcel  of  the  rectory. (t^) 

Leases  made  in  pursuance  of  a  power, 
mujst  pursue  the  circumstances  required  by 
the  power  ;  and  for  that  reason   they  must 


(0  Wilson  w.  Garrett,  2  Lev.  149.     1  Vent.  291. 
(tt)  Shep.  Touch.  209,  229,     ReynoWson  v,  Blake,  1  lord 
Raym.  193. 

l2 


148  ON  LEASES. 

he  made  by  deed,  by  indenture,  or  the  like, 
so  as  to  conform  to  the  requisites  of  the 
power. 

Leases  depending  for  effect  on  the  owner- 
ship of  the  lessor,  must  be  made  either  by 
deed  or  without  deed,  according  to  the  cir- 
cumstances of  his  estate  ;  for  if  the  lessor  has 
an  estate  in  reversion,  the  lease  cannot  be 
granted  of  the  reversion  without  deed.  So 
if  he  has  an  incorporeal  hereditament,  he 
cannot  grant  a  lease  of  such  hereditament 
without  deed  ;  nor  can  a  term,  when  created 
in  an  incorporeal  hereditament,  be  trans- 
ferred without  deed,  [x) 

But  if  he  has  an  estate  in  possession  in 
corporeal  hereditaments,  the  lease  may  be 
good  without  deed,  though,  in  practice,  it  is 
usual,  and  certainly  advisable,  to  make  the 
lease  by  deed,  and  to  have  the  deed  in- 
dented, that  it  may  operate  as  an  estoppel. 
At  the  common  law,  a  person  so  circum- 
stanced might  have  made  a  lease  merely  by 
parol,  without  writing.  Now,  by  the  statute 
of  frauds  and  perjuries,  (y)  a  writing  is  re- 
quired to  the  validity  of  all  leases,  except 
those  for  a  term  not  exceeding  three  years, 
and  on  which  two* thirds  of  the  yearly  value 
shall  be  reserved. 


(.r)  Co.  Litt.  85   fa). 
(y)  29  Car.  2.  c  3. 
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The  books  all  agree,  that  a  person  who 
has  a  reversion  or  remainder  in  corporeal  he- 
reditaments, may  make  a  lease  for  years,  to 
operate  by  way  ofinieresse  termini,  without 
deed  :  but  such  lease  without  deed  cannot 
'operate  as  a  grant  of  the  immediate  *  estate, 
as  a  portion  of  the  reversion  or  remainder. 
Great  difficulty  is  experienced  in  collecting 
from  the  books,  whether  this  interesse  ter-^ 
mini  shall  commence  in  possession^  as  an 
actual  estate,  as  soon  as  the  possession  shall 
&I1  to  the  lessor  by  surrender,  forfeiture,  or 
other  means,  or  shall  operate  only  on  the 
possession  from  the  period  when,  by  effluxion 
of  time,  the  lessor  is  to  have  the  possession 
by  reason  of  the  actual  and  not  the  acci- 
dental determination  of  the  prior  estates.  In 
Bacon's  Abn  chap.  Leases,  under  the  letter 
N.  an  able  discussion  of  this  point  will  be 
found,  with  various  distinctions  between 
the  effect  of  grants  made,  1st,  by  parol,  or, 
which  is  the  same  in  effect  for  this  purpose, 
hy  mere  writing;  —  2dly,  by  deed  poll; — 
3dly ,  by  indenture.  The  conclusion  to  which 
Chief  Baron  Gilbert  seems  to  arrive  is,  that 
a  term  granted  by  parol,  by  a  person  who 
has  merely  a  remainder  or  reversion  expec- 
tant on  a  term  for  years,  will  be  void  for 
such  part  of  the  time  as  is  comprised  in 
the  former  lease,  and  will  be  good  for  the 
remainderof  the  time.  It  is  admitted,  that 
the  doctrine  does  not  apply  to  those  in* 
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Stances,  in  which  the  prior  estate  is  for  life^ 
and  it  follows  any  other  estate  of  freehold. 
It  is  evident,  also,  that  the  Chief  Baron  is 
not  perfectly  consistent  in  all  the  parts  of 
this  chapter.  In  one  instance,  he  treats  the 
lease  by  parol  as  to  take  effect  in  possession, 
*'  upon  the  determination  of  the  first  lease, 
**  when  or  which  way  soever  that  happens  ;'* 
while,  in  a  subsequent  passage,  he  considers 
the  second  lease  as  incapable  of  effect,  if 
the  period  of  the  first  lease  runs  out  by  ef- 
fluxion of  time ;  and  it  is  to  be  lamented,  that 
the  doctrine  of  the  Chief  Baron  is  derived 
from  the  arguments  of  counsel  in  the  case  of 
Bracebridge  v.  Clowse,  {z)  and  not  from  any 
decision.  The  utmost  extent  of  authority  to 
be  found  among  the  cited  cases,  is  the  opi- 
nion of  Mr.  Justice  Gawdy,  (a)  that ''  so  much 
**  of  the  second  lease  as  comprises  the  same 
"  term  as  was  included  in  the  former  lease,  is 
**  void  in  its  inception.^'  Perhaps  it  may  not 
be  too  much  to  say,  that  this  point  deserves 
further  consideration.  It  is  difficult  to  un- 
derstand' why  this  lease  cannot  bind  the  pos- 
session in  the  hands  of  a  lessor,  from  the 
time  the  possession  shall  fall  to  him. 

The  great  object  in  all  leases,  either  for 
life  or  for  years,  is  to  fix,  with  certainty,  the 
duration  of  interest.     In  leases  for  lives,  a 


(^>  Plowd.  121. 
fa)  Cro,  Eliz.  T60. 
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life  or  lives,  or  some  event  connected  with  a 
life  or  lives,  must  be  the  measure  of  the  in- 
terest. Even  these  limitations  admit  of  a 
great  variety,  of  which  the  following  are 
exa^mples  : 

To  A.  for  his  life  ; 

To  A.  for  the  life  of  B.; 

To  A.  for  the  lives  of  B.  and  €. ; 

To  A.  for  the  lives  of  himself,  B.  and' 
C; 

To  A.  for  the  joint  livesof  himself  and  B. ; 

To  A.  and  B.  or  to  several  persons  for 
their  joint  lives; 

To  A.  and  B.  for  their  lives  ; 

To  A-  for  her  widowhood ; 

To  A.  while  she  shall  remain  sole ; 

To  A.  while  she  shall  remain  sole  and 
chaste ; 

To  A.  till  he  shall  return  from  Rome  j 

To  A.  till  he,  or  some  other  person,  shall 
pay  a  sum  of  money  ; 

To  Ar  while  he  shall  remain  a  justice  of 
the  peace ; 

To  A.  till  he  shall  be  promoted  to  a  bene^ 
fiee  in  the  church  ; 

To  A,  amd  B.  while  they  shall  be  resident 
in  Norfolk,  or  shall  be  justices^  of  the  peace 
for  the  cofunty  o^  Norfolk. 

ill  s^iort,  the  form  of  the  limitation  may 
be  varied  with  any  circumstance  connected 
with  the  life  of  man.  This  sefbfect  is  ftilly  dis^ 
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cussed  in  the  Essay  on  Estates,  chap.  Estates 
for  Life.  In  some  instances,  the  estate  wiH 
be  merely  far  life,  notwithstanding  the  addi- 
tion of  a  limitation  to  the  heirs  ;  as  in  the 
instance  of  a  grant  to  A.  and  his  heirs,  for 
the  lives  of  himself,  and  of  A.  and  B. ;  or  for 
any  other  period  which  necessarily  must  de- 
termine with  a  life  or  lives.  In  such  instan- 
ces, the  heirs  are  named  merely  as  special 
occupants,  and  the  limitation  to  them  does 
not  create  an  inheritance.  The  reason  is  ob- 
vious :  the  interest  is  bounded  and  circum- 
scribed by  a  life  or  lives.  But  in  other  in- 
stances, the  addition  of  the  word  *'  heirs'^ 
will  make  an  estate  of  inheritance,  which, 
withoutlhese  words,  would  have  been  merely 
a  freehold.  Thus  a  grant  to  A.  till  his  mar- 
riage, or  till  his  return  from  Rome,  will  be 
an  estate  for  his  life,  determinable  on  the 
event  which  is  expressed :  but  a  grant  to 
him  and  his  heirs  till  his  marriage,  or  till  his 
return  from  Rome,  will  give  an  estate  of  in- 
heritance determinable  on  that  event ;  and 
iu  case  the  event  shall  fail,,  this  inheritance 
will  become  an  absolute  fee-simple.  The 
leading  rules  for  discriminating  an  estate 
merely  of  freehold,  from  an  estate,  of  inheri- 
tance, when  the  grant  contains  a  limitation 
to  the  heirs,  will  be  found  in  that  chapter 
of  the  Essay  on  Estates,  to  which  reference 
has  lately  been  made.    A  point  of  some  dif- 
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fieuhy{b)  is,  whether  an  estate  for  life  must 
be  measured  by  a  life  or  lives  actually  in 
being  at  the  time  of  the  grant.  It  is  now 
settled,  that  a  gift  by  way  of  remainder,  or 
executory  devise,  or  springing  use,  to  a  per- 
son who  is  unborn,  for  his  life,  is  good. 
The  only  restriction  is,  that  when  a  person 
not  in  esse  nor  in  ventre  sa  mere,  at  the  death 
of  the  testator,  or  at  the  date  of  the  deed, 
is  made  tenant  for  life,  no  limitation  in 
favour  of  his  issue  as  purchasers,  will  be 
good  within  the  rule  against  perpetuities. 
There  is  one  point  in  which  there  does  not 
appear  to  be  any  decision,  viz.  whether 
tiiougb  a  grant  made  to  A.  for  his  life,  with 
remainder  to  his  first  son  for  life,  would  be 
good  ;  a  grant, to  A.  for  his  life,  and  the 
life  of  his  first  son  then  unborn,  will  be  sup- 
ported according  to  the  intention  of  the  par- 
ties. A  passage  in  Hawkins'  Abridgment(c) 
of  Coke  upon  Littleton,  seems  to  question 
the  validity  of  a  grant  in  this  form,  quoad 
the  life  of  the  unborn  son.  His  language 
is — ''  by  a  gift  to  A.  and  his  heirs,  his  heir 
'^  can  take  nothing :  not  an  inheritance,  be- 
*'  cause  there  is  no  possibility  of  its  continu- 
**  ing  for  ever  ;  not  a  freehold  descendible, 
'^  because  such  must  continue  during  lives 


{b)  Essay  on  Estates,*  p.  408. 
(c)  p.  12. 
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^*  in  esse  only,  and  no  man  can  create  a  new 
"  estate.'' 

In  principle,  no  objection  seems  to  exist 
against  such  grant.  The  law  of  perpetuities 
cannot  be  adduced  as  an  objection  against  a 
limitation  in  this  form.  Should  it  be  said, 
that  A.  may  die  before  the  son  is  born,especi' 
ally  when  the  child  is  to  be  from  a  stranger, 
and  not  of  A.  himself,  it  may  be  readily  ad* 
mitted,  that  the  death  of  A.  will  occasion  the 
determination  of  the  estate y{d)  and  that  the 
estate  will  not  revive  on  the  subsequent  birth 
of  a  child.  But  on  the  policy  of  the  law,  even 
against  perpetuities,  it  maybe  easily  inferred 
that  there  cannot  be  an  estate  for  the  period 
of  successive  lives  not  in  esse  ;  as,  a  gift  to 
A.  for  his  life,  remainder  to  his  first  son  for 
life,  i^emainder  to  the  first  son  of  that  son 
for  bis  life,  and  so  on  in  succession. (^)  Per- 
haps the  same  inile  may  be  extended  to  a 
giant  to  A.  for  bis  life,  and  for  the  life  of 
hit  first*bom  son,  and  for  the  life  of  the  first 
son  of  that  son.  &c.  &€. ;  and  yet  it  is  very 
difficult  to  find,  in  the  books  of  the  common 
law,  any  authority  which  denies  the  validity 
of  sucb  limitation  ;  except  the  limitation  be 
void,  upon  the  ground,  that  a  lease  for  life 
miist  necessarily  be  for  the  life  of  a  person 


{d)  Poole  c.  Nedham,  Yelv.  149. 

{e)  Humberstone  v.  Humbcntonft,  1  P.   W.  ddUL     &>  East, 
p.  198. 
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or  persons  in  being  at  the  date  of  the  lease. 
Some  suspicion  seems  to  have  been  enter* 
tained  on  this  point  by  the  practitioners  of 
more  ancient  timesj  when  the  rules  of  the 
common  law  were  more  simple  and  better 
understood  than  they  are  at  the  present  day. 
They  seem  to  have  accomplished  by  indirect 
means,  that  which  they  could  not  have  ac* 
complished  with  certainty  and  confidence  by 
more  direct  limitation.  Instead  of  limiting 
an  estate  for  the  life  of  A.  and  his  first-born 
son,  &c.  they  were  wont  to  limit  an  estate 
for  years,  if  A.  and  his  first-born  son,  &c. 
should  so  long  continue.  Also,  though  a 
limitation  to  A.  and  his  heirs  for  lives,  to  be 
bom  in  succession,  may  not  be  good,  no 
doubt  is  to  be  entertained  c^  the  validity  of 
a  limitation  to  A.  and  his  executors  for  a 
term  of  years,  if  be  and  the  heirs  of  his 
body,  or  he  and  his  heirs  of  a  given  descrip-^ 
tion,  shall  so  long  continue.  In  deeds  at  the 
common  law,  it  is  necessary  that  a  grant 
of  an  estate  of  freehold  should  be  made  to 
commence  immediately ;  in  other  words,  the 
freehold  must  not  be  put  m  abeyance.  This 
rule  extends  to  grants  of  lands  in  possession, 
and  to  grants  of  tl>e  reversion  of  lauds>  and 
also  to  grants  of  incorporeal  hereditaments 
already  created. (/)    Grants  of  incorporeal 


(/>  Boiekler'ft  cm^  2  Co.  55.    Essay  on  Ett.  c.  FredioU. 
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hereditaments,  on  their  creation  de  novo,  are 
not  within  the  rule.  This  subject,  with  the 
reasons  on  which  it  depends,  is  fully  dis- 
cussed in  the  chapter  on  Freeholds,  in  the 
Essay  on  Estates  ;  nor  does  the  rule  extend 
to  limitations  of  use,  either  in  bargains  and 
sales,  covenants  to  stand  seised,  or  uses  in 
conveyances,  nor  to  limitations  in  wills. 
The  use  may  be  limited  to  commence  at  a 
day  to  come,  or  upon  an  event,  audit  will 
"be  good  by  way  of  future  or  springing  use- 
So  a  limitation  in  a  will  may  be  good, 
though  it  is  to  commence  from  a  future 
time,  or  upon  an  event.  In  each  of  these 
instances,  all  that  the  law  requires  is,  that 
the  time  at,  or  the  event  upon,  which  the 
estate  is  to  vest  an  interest,  shall  be  fixed  so 
as  to  happen  within  that  period  which  is 
prescribed  by  the  rule  against  perpetuities. 
The  following  examples  will  illustrate  this 
doctrine :  a  doctrine  which  deserves  the  most 
minute  attention,  since,  from  its  defeating 
the  intention,  it  is  more  likely  to  surprize 
into  a  mistake,  those  who  are  not  intimately 
acquainted  with  the  rules  of  law  governing 
real  property. 

1st,  A  lease  to  A.  for  a  life  or  lives,  to 
commence  from  next  Michaelmas,  is  void  ; 
being  a  lease  to  commence  in  future.  This 
case  supposes  livery  to  be  made  before  Mi- 
chaelmas day.  Livery  after  the  day,  if 
made  in  person,  or  if  made  by  an  attorney 
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Avilh  sufficient  authority,  will  support  the 
lease ;  for  livery  to  hold  from  a  day  that  is 
past,  is,  in  point  of  law,  livery  of  the  imme- 
diate freehold,  and  free  from  the  objection 
of  being  a  grant  to  commence  in  future  :  in 
other  words,  to  place  the  fr^'ehold  in  abey- 
ance. Like  law  of  a  grant  by  deed  when  the 
deed  is  delivered  befoie  the  day.  Evidence 
is  admissable  to  prove  that  the  deed  was  de^ 
livered  after  the  day. 

2dly,  A  bargain  and  sale^  or  covenant  t(r 
stand  seised  to  uses,  will  be  free  from  ob- 
jection, although  it  is  to  give  an  esta  i*  of 
freehold,  to  commence  at  a  future  day,  or 
upon  an  event ;  as  a  bargain  and  sale  to  A. 
and  his  heirs,  To  have  and  to  hold  to  A. 
and  his  heirs  from  and  after  Michaelndas 
day  now  next  ensuing.  So  in  a  conveyance 
to  uses^  an  use  may  be  limited  to  A.  and 
his  heirs,  from  and  after  a  given  day,  or  a 
particular  event:  In  aU  these  instances,  A. 
has  a  future  use,  to  be  executed  into  estate, 
from  and  after  the  appointed  period  or  de- 
signated event.  In  the  mean  time,  the  use 
will  result  to  the  bargainor,  covenantor,  or 
grantor,  and  the  cestui  que  use  will  have 
merely  an  inchoate  interest,  and  not  an 
estate.  The  like  limitation  may  be  made  by 
will^  and  be  good  under  the  learning  of 
executory  devises. 

And  these  different  instruments  admit  of  a 
great  variety  of  such  limitations ;  circum- 
scribed by  no  other  rule,  than  that  the  limi- 
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tatioQ  must  be  within  the  boundary  pre- 
scribed by  the  doctrine  against  perpetuities. 
It  will  also  be  collected  from  the  chapter  of 
Freehold,  in  the  Essay  on  Estates^  that  this 
rule  against  the  abeyance  of  the  freehold,  is 
applicable  only  to  the  first  or  particular 
estate.  Remainders  expectant  on  an  estate 
of  freehold,  may  be  good  by  way  of  remaiur- 
der,  although  they  are  limited  to  commence 
from  a  future  time,  or  upon  an  event.  Such 
t  limitations  are  the  subject  of  th^  doctrine  of 
contingent  remainders ;  and  provision  is 
made  against  the  abeyance  of  the  freehold, 
by  the  rule  of  law  that  requires  these  limi- 
tations to  give  a  vested  interest  during  the 
particular  estate,  or,  at  latest,  in  the  instaat 
when  that  estate  determines.  Nor  is  this  rule 
extended  to  limitations,  which  thoughsound- 
ing  futurely,  may  give  a  present  and  imme- 
diate interest,  as  in  the  instance  afforded  in 
Badger  v.  Lloydy  [g)  Weale  v.  Lower,  (A)  and 
Lady  Lanesborougb  v.  Fox.  {i) 

In  regard  to  leases  for  years,  the  text 
books  seem  to  propound  the  rule,  that 
every  lease  for  years  shall  have  a  certain 
commencement  and  a  certain  continuance* 
It  is  essential,  that  the  time  of  duration 
of  every  lease  for  years  shall  be  measur*- 
ed  by  fixed  periods,  as  by  years^  months, 
weeks,  days,   hours,  minutes,  or  the  like  : 


^'  >    »         Tj    ^  I        I  ^mmmmmmm      !.>     I    |  i »       K 
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ami  it  cannot  be  measured  by  indefinite 
periods  of  time,  as  so  many  years  as  A. 
shall  liye,  or  till  an  event  shall  happen^  or 
the  like,  except  the  event  has  reference 
to  a  certain  period  of  time,  as  till  A.  shall 
attain  his  age  of  twentyH>ne  years »  or  till 
100/.  shall  be  paid  out  of  a  rent  affording 
an  income  of  10/.  a  year;(iEr)  and  though  it 
may  be  referred  to  A.  to  give  certainty  to 
the  duration  of  the  lease,  by  naming  the 
term,  he  must  name  the  term  during  the 
lives  of  the  lessor  and  lessee^  (/) 

But  a  lease  for  years  may  have  a  collar 
t^al  determination ;  and  that  may  be  done 
indirectly,  which  cannot  be  accomplished  by 
laore  direct  means.  For  example :  a  lease 
for  so  many  years  as  A.  S.  shall  live,  will 
not  be  good  as  a  lease  for  years ;  but  a  lease 
to  A«  for  100  or  any  other  number  of  years, 
if  be  shall  so  long  live,  will  be  a  good  lease, 
with  a  collateral  determination.  In  the  for-* 
mer  instance,  no  certain  Umited  time  is  fixed 
for  the  duration  of  the  lease,  while,  in  the 
latter  instance,  certain  limits  are  prescribed 
lor  the  duration  of  the  interest ;  and  the 
term,  though  determinable  on  the  death  of 
A.  has  this  limitation  only  by  way  of  colla*^ 
teral  determination.  When  it  is  said,  that 
terminus  annorum  certus  debet  esse,  et  deter-- 


[k)  Bishop  of  Bath*s  Case,  6  B^  %• 
^-^  IC0.IM.    i6Ca.3i. 
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minatus;{m)  or  in  the  language  of  Lord 
Coke,  "  regularly  in  every  lease  for  years, 
*'  the  term  must  have  a  certain  beginning 
"  and  a  certain  end/*  (n)  this  is  to  be  un- 
derstood in  its  legal  and  technical  sense. 
The  only  circumstance  required  in  limita- 
tions of  terms  for  years  is,  that  a  precise 
time  shall  be  fixed  for  the  continuance  of 
the  terms;  so  that  when  the  commence- 
ment of  the  term  is  ascertained,  the  pe- 
riod of  determination,  by  effluxion  of  time, 
may  be  known  with  certainty.  In  the  first 
place  a  term  may  be  limited  to  commence 
from  the  date  of  the  deed,  or  from  a  fu- 
ture period,  or  upon  an  event,  or  upon 
such  one  of  several  events  as  shall  first  hap- 
pen, or,  as  the  intention  shall  dictate,  from 
such  one  of  several  events  as  shall  last  hap- 
pen. The  general  forms  for  the  commence- 
ment of  a  lease  are,  from  the  date  ;  from  the 
execution  or  the  making  of  the  deed;  from 
the  25th  day  of  March  now  next,  or  now 
last,  past,  or  some  other  fixed  day  now  next 
ensuing,  or  which  is  past ;  from  the  death  of 
A.  or  the  death  of  A.  without  having  been 
married,  or  from  any  other  event ;  from  the 
forfeiture,  expiration,  or  other  sooner  deter- 
mination of  a  subsisting  term.     When  the 


(m)  Bracton,  lib.  2.  c.  9. 

(fi)  Bishop  of  Bath*8Case,  6  Co.  34, 35.    Co.  latt.  45,  b. 
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term  is  limited  from  .a  day  that  is  past,  it 
commences  in  title^  only  from  the  execution 
of  the  deed.  The  title  cannot  have  retro- 
spect. The  words  of  reference  to  a  time 
past,  are  merely  for  the  purpose  of  co^ipwffl- 
//{m,  as  one  of  the  means  of  measuring  the 
duration  of  the  interest.  No  right  to  the 
profits  for  a  time  past  can  be  conferred  by  a 
lease  in  this  or  any  other  form.  In  case 
the  lands  are  held  under  a  prior  lease,  so 
that  the  lease  in  question  grants  the  imme^ 
lUate  reversion,  the  rent  from  Lady-day  past 
ma.y  belong  to  the  second  lessee  ;  but  his 
right  to  this  rent  will  depend,  not  on  the 
period  fixed  for  the  computation  of  his  in- 
terest, but  on  the  rule  of  law,  which  consi- 
ders the  rent  to  belong  to  the  person  who  is 
the  owner  of  the  reversion  on  the  rent-day  ; 
and  treats  each  portion  of  the  rent,  whether 
it  becomes  due  yearly,  half-yearly,  or  quar- 
terly, as  one  entire  demand,  belonging  td 
the  person  who  is  the  reversioner  on  the 
rent-day.  The  continuance  of  the  term  must 
be  measured  by  y^ars,  months,  weeks,  days, 
OT  some  other  period  equally  reducible  to  a 
certainty  with  years,  months,  weeks,  days, 
&€.  ;  so  that  the  extreme  bounds  of  the 
duration  of  the  interest  may  be  ascertained 
at  latest,  immediately  after  the  term  com- 
mences in  interest.  At  the  same  time,  how- 
ever, that  the  law  requires  the  extreme 
boundary  to  be  fixed,  it  ?iA\mt%  of  conditiom 

VOI/.II.  M 
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to  defeat,  and  collateral  determinations  to 
put  an  end  to,  these  terms  in  the  mean  time, 
before  they  have  filled  the.  measure  of , their 
continuance.  On  these  points,  ^  the.  more 
.useful  information,  with  the  examples,  and 
their  ilhistrations,  will  be  found  in  the  Essay 
on  Estates,  in  the  chapter  on  Estates  for 
Years,  and  still  more  fully  in  Bacon's  Abr. 
chapter  Leases.  It  may  be  useful  to  state 
a  few  distinctions,  by  way  of  contrast  be- 
tween leases^  for  years  and  leases  for  lives. 
Such  contrasts  have  the  evident  advantage 
of  enabling  the  student  to  form  correct  opi- 
nions of  the  law,  upon  points  most  material 
to  bb  understood. 

First,  By  the  rules  of  the  common. law;,,  an 
estate  of  freehold  (except  an  estate  of  free- 
hold in  a  thing  created  de  novo,  and.  in  such 
thing  only  on  its  first  creation)  cannot  >be 
limited  to  commence  at  a  future  time,  or 
upon,  an  event  ;  but  a  term  for  years  may 
be  limited  to  commence  from  a  future  time, 
or  upon  an  event. 

Secondly,  An  estate  of  freehold  cannot 
be  created  without  livery  of  seisin^  of  lands 
in  possession,  or  without  a  gmnt,  by  deed, 
of  lands  in  reversion  ;  but  a  term  for  years 
may  be  created  without  livery,  and,  except 
in  particular  cases,  without  deed. 

Thirdly,  An  estate  of  freehold  once  cre- 
ated, cannot  be  transferred  without  livery  of 
seisin ;    or,  being  of  incorporeal  heredita- 
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inentSj  or  of  a  reversion  or  remainder,  with- 
out a  grant  by  deed.  A  term  for  years,  being 
merely  a  chattel,  may*  unless  it  is  an  incor- 
poreal hereditament  in  its  nature,  as  a  rent, 
&c.  and  although  it  is  a  term  for  years  in 
reversion  or  remainder,  be  granted  from  per- 
son to  person  without  deed ;  but  a  term  for 
years  in  incorporeal  hereditaments,  as  rents^ 
cannot,  from  the  nature  of  the  subject,  be 
transferred  without  deed.  The  language  of 
Lord  Coke(o)  on  this  point  is,  "  Note  a  di- 
"  versity  between  an  original  chattel,  of  a 
^'  thing  that  properly  lyeth  in  grant,  and  a 
"  chattel  derived  out  of  a  freehold,  of  any 
**  thing  that  lyeth  in  grant.  For  example ; 
'^  if  a  man  make  a  lease  for  years  of  a 
*'  villein^  this  cannot  be  done  without  deed; 
*'  neither  can  the  lessee  assign  it  over  with- 
"  out  deed,  because  it  is  derived  out  of  a 
**  freehold  that  lyeth  in  grant :  but  the  ward* 
'^  ship  of  the  body  is  an  original  chattel  dur- 
"  ing  the  minority  derived  out  of  no  free- 
**  hold ;  and  therefore,  as  the  law  createth 
*'  it  without  deed,  so  it  may  be  assigned  over 
"  without  deed, 

^'  A  corporation  aggregate  of  many  cannot 
^^  make  a  lease  for  years  without  deed,  in 
*'  respect  to  the  quality  of  the  incorporation ; 
**  but  their  lessee  may  assign  it  over  without 

**  deed.(p) 

•^^ —        '" ■  - 1 — ■■ • 

(o)  Go.  Litt.  85,  a. 
(p)  Co.  Litt.  85,  al 
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"  If  an  advowson  be  holden  by  knights - 
"  service,  and  the  tenant  dieth,  his  heir 
^'  being  within  age,  the  lord  cannot  grant 
*'  the  wardship  of  the  advowson  without 
"  deed,  because  it  is  derived  out  of  an  inhe- 
*^  ritance  that  lyeth  in  grant,  and  passeth 
**  not  by  livery ;  for  jus  prcdsentaiidi  is  incor- 
*'  poreal/^(g') 

Fourthly,  At  the  common  law,  an  estate 
of  freehold  cannot  be  limited  to  vest  and 
re-vest  at  different  times,  so  as  to  be  in  esse 
for  a  time,  and  suspended  for  a  time.  This 
rule,  however,  is  confined  to  things  in  esse, 
and  not  to  incorporeal  hereditaments,  as 
rents,  when  the  stipulation  is  annexed  to 
them  on  their  creation,  by  the  terms  of  the 
original  grant. (r)  In  their  nature,  terms  for 
years  may  cease  for  a  time,  and  be  in  esse 
for  a  time,  {s)  From  the  same  rule  it  fol- 
lows, that  an  estate  of  freehold  cannot  be 
confirmed  for  a  time,  and  suffered  to  remain 
in  a  defective  state  for  the  residue  of  the 
time :  {t)  but  a  title  under  a  term  for  years 
may  be  confirmed  for  a  portion  of  the  time, 
and  left  in  statu  quo  for  the  remainder  of 
the  time.(M)  On  this  subject  Lord  Coke 
has  the  following  passages  : 


iq)  Co.  Litt.  65,  a. 

(r)   Fssay  od  Etit.  ch«  Freehold. 

{*)  Earl*  of  Bedford's  Cas.  7  Rep.  7Q.      Litt.  46,  a. 

{i)  Litt.  519,  520.     Co.  Litt,  207,   a. 

(w)  Co,  Litt.  297,  ju 
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*^  A  confirmation  can  make  no  fraction 
''  of  any  estate  to  extend  but  to  part  of 
''  the  estate  only."(j;)  This  observation  must 
be  confined  to  estates  which  are  of  freehold 
tenure. 

.  "If  the  parson  makes  a  lease  for  a  hun- 
"  dred  years,  the  patron  and  the  ordinary 
"  may  Qonfivmjifty  of  the  years  ;  for  they 
"  have  an  interest,  and  may  charge  in  time 
'*  of  vacation.  And  so  if  a  disseisor  makes  a 
"  lease  for  a  hundred  years,  the  disseisee 
*'  may  confirm  parcel  of  those  years^  but 
"  then  it  must  be  by  apt  words  ;  for  he  must 
"  not  confirm  the  lease  or  demise^  ortheestate 
"  of  the  lessee,  for  then  the  addition  foi; 
"  parcel  of  the  term  should  be  repugnant, 
"  when  the  whole  was  confirmed  before ; 
*^  but  the  confirmation  must  be  of  the  land 
*^  for  part  of  the  term.  So  may  the  con- 
"  finnation  be  of  part  of  the  land  ;  as,  if  it 
"  be  a  lease  of  forty  acres,  he  may  confirm 
"  twenty,  &c.  So  if  tenant  for  life  make  a 
*'  lease  for  a  hundred  years,  the  lessor ^^ 
[namely  the  original  lessor,]  "  may  confirm 
*'  either  for  part  of'  the  term,  or  for  part  of 
''  the  land.  But  an  estate  of  freehold  can- 
'•  not  be  confirmed  for  part  of  the  estate, 
''  for  that  estate  is  entire,  and  not  several 
*'  as  years  he.^\y) 
Bat  the  land  may  be  confirmed  for  part  of 


(j)  Co.  Litt.  296,  a. 
(y)  Co.  Litt.  297,  .1. 
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the  term :  thus  a  term  for  life  may  give  a 
confirmation  for  the  time  of  his  estate.  So 
there  may  be  a  confirmation  to  a  rent  for 
life,  without  confirming  the  remainder  ex- 
pectant on  that  estate,  Litt.  §  521.  So  one 
of  two  estates  in  the  same  person  may  becon- 
firmed  without  confirming  the  other  estate. 

It  was  a  refined  distinction,  that  a  con- 
firmation of  the  term  eo  nomine,  or  of  the 
estate^  precluded  any  qualification,  aiming 
at  a  confirmation  for  a  particular  period. 
The  old  books,  as  is  evident  from  the  pas- 
sage cited  out  of  Co.  Litt.  treated  the  term 
as  comprising  all  the  estate ;  and  the  words 
which  express  a  particular  time  for  the  du- 
ration of  the  confirmation,  as  inconsistent. 
In  modern  times,  this  distinction  seems  to 
have  been  exploded.  See  Plowden  y.Cart^ 
wright.{z)  On  the  same  ground  it  was  for- 
merly held,  that  a  grant  of  lands  and  all  the 
estate,  or  of  all  the  estate  in  the  lands^ 
would  render  an  habendum  for  a  particular 
time  repugnant.  This  point  was  overruled 
in  a  late  case,  by  which  it  is  decided,  that  an 
habendum  for  a  particular  time  will  be  opie- 
rative,  and  the  deed  will  receive  the  con- 
struction, that  the  lands,  and  the  estate  in 
the  laiids,  are  granted  for  the  time  expressed 
in  the  habendum.{a) 

Fifthly,  An  estate  of  freehold  in  lands 
cannot  be  defeazanced  except  by  a  condition 

(z)  1  Burr.  282. 

Earl  of  Derby  v.  Taylor,  1  East.  502. 
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contained  in  the  deed  granting  the  lands,  of 
in  a  deed  executed  at  the  same  time,  and 
forming  part  of  the  same  transaction ;  but  a 
term  of  years  may  be  defeazanced  by  a  deed 
executed  at  any  time  after  the  creation  of 
the  term . 

Sixthly,  An  estate  of  freehold  is  entire; 
and  cannot,  by  the  rules  of  the  common 
law,  be  avoided,  by  condition,  for  part  of 
the  same.  It  must  be  wholly  avoided,  or 
not  at  all ;  while  a  term  for  years,  which  is 
merely  a  contract  for  the  possession,  may,  by 
defeasance,  be  avoided,  or  suspended  for  a 
time,  and  left  in  force  for  the  residue  of  the 
time. 

It  is  also  to  be  noted,  that  limitations  by 
way  of  use  and  by  executory  devise,  may  de- 
feat part  of  an  estate  of  freehold  previously 
limited. 

Lastly,  An  estate  of  freehold  granted  by 
lease  at  the  common  law,  cannot,  by  means 
of  a  condition,  be  made  to  cease,  ipso  facto y 
by  the  operation  of  the  condition  :  but  a 
condition  annexed  to  a  lease  for  years,  that 
the  lease  shall,  upon  a  particjular  event,  be 
void,  will  actually  defeat  the  estate.  It  fol- 
lows, that  an  estate  of  freehold  to  which 
such  condition  is  annexed,  will,  after  the 
condition  is  broken,  remain  as  a  subsisting 
estate,  till  avoided  by  entry  or  claim,  (A)and 
consequently  may  be  confirmed  or  enlarged : 


(&)  Co.  Litt  214,  b. 
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while  a  term  of  years  thus  defeated  by  the 
condition,  will,  ipso  facto,  be  avoided,  and 
consequently  cannot  be  enlarged,  nor  be 
confirmed  by  express  words,  or  acceptance 
of  rent;(c)  since  a  confirmation  must  be  of 
an  estate  which  is  voidable  or  defeasible 
only,  and  not  of  an  estate  which  is  void. 
It  is  also  to  be  observed,  that  under  the 
learning  of  uses  and  executory  devises,  an 
estate  of  freehold  may,  by  a  conditional  limi- 
tation, operating  as  a  future,  or  springing, 
or  shifting  use,  or  by  an  executory  devise, 
be  made  to  cease,  ipso  facto,  without  entry 
or  claim. 

After  these  preliminary  observations,  it 
will  be  necessary  only  to  consider  the  formal 
parts  of  a  lease,  and  the  cautions  to  be 
observed  in  preparing  instruments  of  this 
description. 

The  parts  of  a  lease  are, 

1st,  Its  style  ; 

2dly,  The  parties ; 

3dly,  The  consideration ; 

4thly,  The  grant  ; 

5thly,  The  parcels  ; 

6thly,  The  exception ; 

7thly,  The  habendum: 

8thly,  The  reservation ; 

9thly,  The  conditions :  and, 

lOthly,  The  covenants. 

(c)  Co.  Litt.215. 
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1st,  Leases  are  made  by  indenture^  or  by 
4eed  poll. — Indentures  begin  with  the  words. 
This  Indenture,  &c. ;  while  in  deeds  poll  the 
exordium  is,  *'  Know  all  Men  by  these  Pre- 
''  sents,  that  I,  i^.  B.  in  consideration  o^ 
**  &c.  have,  &c.  ;'^  or.  To  all  persons  to  whom 
these  presents  shall  come^  A.  B.  sends  greeting  j 
Sfc.  Know  ye  thaty  &c. 

'idly.  In  indentures  of  lease,  as  in  other 
deeds,  the  grantors — ^namely,  lessors — oh  the 
one  part,  and  the  grantees — that  is,  the  les* 
sees*~on  the  other  part,  should  be  named  as 
the  parties  ;  and  care  should  be  taken  that 
the  lessors  are  competent  to  make  a  leaw^ 
either  in  right  of  some  estate^  or  by  virtue  of 
some  power. 

Soinetinies,  as  when  a  lease  is  made  pur-r 
suant  to  a  power,  which  requires  consent, 
or  is  made  by  a  trustee  who  has  no  right  to 
lease  without  the  concurrence  of  his  cestui 
que  trusty  the  person  whose  consent  is  so  re- 
quired, or  the  cestui  que  trusty  should  be. also 
named  as  a  party,  that  he  may  express  such 
consent,  or  give  his  concurrence.  And 
when  different  persons  having  different  in- 
terests, are  the  lessors,  the  number  of  par- 
ties will  be  increased.  As  often  as  the  per- 
son, who  is  to  be  the  immediate  lessor,  has 
merely  a  particular  estate,  or  a  doubtful  or 
defeasible  title,  there  should^  if  the  inten- 
tion requires  it,  be  the  concurrence  of  those 
persons,  who  may  give  stability  and  con- 
firmation to  the  lease.     When  A-  has  the  fee 
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under  a  defeasible  title,  a  lease  granted  by 
him  to  B.  will  be  subject  to  be  avoided  by 
the  person  in  whom  the  title  resides,  unless 
that  person  confirms  the  lease.  And  if  A: 
is  tenant  for  life,  with  remainder  to  B.  in 
fee,  and  a  lease  is  made  by  A.  alone,  such 
leasie,  unless  warranted  by  a  power,  will  de- 
termine on  the  death  of  A.  That  the  lease 
may  be  good  against  B.  and  his  heirs,  he 
should  join  in  the  lease.  And,  as  already 
noticed,  a  lease  made  by  A.,  tenant  for 
life  with  the  confirmation  of  B.  who  has  the 
remainder  or  reversion  in  fee,  (rf)  will,  dur- 
ing the  life  of  A,  be  construed  as  the  lease 
of  A .  and  the  confirmation  of  B. ;  and  after 
the  death  of  A.  it  will  be  construed  as  the 
lease  of  B.  and  the  confirmation  of  A. :  con- 
sequently, the  rent  reserved  by  the  lease  will 
belong  to  the  person  who  is,  for  the  time 
being,  in  the  intendment  of  law,  the  leasing 
party. (e)  But  when  A.  has  the  fee  under  a 
defeasible  title,  which  resides  in  B.  and  the 
lease  is  made  by  A.  and  confirmed  byB., 
A.  will  at  all  times  be  deemed  the  lessor, 
and  B.  be  deemed  the  confirming  party ; 
and  the  rent  reserved  by  the  lease,  will,  dur- 
ing the  term,  belong  to  the  lessor  and  his 
representatives.  It  will  be  obvious  in  this 
place,  that  a  confirmation  will  be  available, 
though  proceeding  from  a  person  who  can- 


(d)  Treport's  Case,  6  Rep.  16. 
(«)  Ibid. 
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not  make  a  valid  lease  in  point  of  interest. 
That  a  man  may  lease  in  point  of  interest, 
he  must  be  seised,  or  have  a  vested  estate  ; 
but  the  confirmation  of  a  lease  will  be  bind- 
ing, although  it  proceeds  from  a  person  who 
has  merely  a  right  or  title,  and  not  an 
estate. — ^Under  these  circumstances,  the 
confirmation  operates  by  way  of  release  of 
right ;  and  the  law  favours  releases,  and 
confirmations  which  partake  of  the  same 
nature. 

3dly,  A  consideration  is  not  of  the  essence 
of  a  lease,  except  in  bargains  and  sales,  to 
operate  under  the  statute  of  uses ;  and  even 
in  assurances  of  that  nature,  the  reservation 
of  a  rent  will  be  a  sufficient  considera- 
tion (/) 

In  general,  a  consideration  will  not  vitiate 
a  lease,  except  it  is  made  under  a  power, 
and  that  power  restrains  the  lessor  from  tak- 
ing any  fine,  premium,  or  foregift.  When 
such  restriction  is  imposed  on  the  power, 
then  to  receive  any  consideration  will  defeat 
the  lease ;  and  consequently,  to  express  a 
consideration,  is  to  make  the  lease  void  on 
the  face  of  it,  as  far  as  depends  on  the 
power. 

In  all  other  cases,  when  a  lease  is  made 
for  a  consideration,  the  consideration  should 


(/)  Barker  v.  Keate,  2  Mod.  240. 
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be  exjjressed  in  such  terms  as  will  correctly 
describe  it.  Of  course,  when  the  considera- 
tion is  a  valuable  one,  there  should  be  a 
receipt  for  the  same.  To  these  observations 
there  is  an  exception  in  practice  :  bishops 
and  other  ecclesiastical  corporations,  by 
whom  renewals  are  granted  at  the  ancient 
rent,  seldom  permit  the  consideration  of 
the  renewal  to  appear  on  the  face  of  their 
leases. 

4thly,  In  demises  at  the  common  law,  the 
operative  words  should  be,  ^'  demise,  grant, 
**  and  to  farm  let ;"  {g)  and  in  leases  to  ope- 
rate through  the  medium  of  the  statute  of 
uses,  the  operative  words  should,  in  strict 
propriety,  though  this  is  not  absolutely  ne- 
cessary, be  "  bargain  and  sell.^^  (A) 

In  demises  for  terms  of  years,  by  way  of 
mortgage,  the  operative  words  generally 
used  are,  **  grant,  bargain,  sell,  and  demise  ;^^ 
and  when  the  lease  is  made  under  a  power, 
there  should  be  a  reference  to  the  power, 
and  the  words  of  the  power,  as  ''  direct, 
*^  limit,  and  appoint,^^  or  the  like,  should  be 
used.  To  the  words  of  appointment  may 
be  added,  the  words  of  the  common  law 
demise ;  and  they  may  be  introduced  by  a 
clause  to  this  effect,  viz., ''  And  by  way  of 
'^  Juriher  assurance,  the  said  hath 


(g)  Co.  Litt.  45.  a. 

(h)  Butler's  Co.  Litt.  note  to  p.  271,  b. 
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"  granted/'  &c.  And  in  this,  as  in  other 
deeds,  the  grantor  and  grantee  should  be 
named  in  this  part  of  the  assurance ;  and 
when  there  are  several  grantors,  the  clause 
"  Have  and  each  of  them  hath  granted/'  &c. 
should  be  inserted  ;  and  when  the  lease  is 
made  in  pursuance  of  a  power  given  to  two 
persons  jointly,  it  is  more  correct  to  use 
joint  words  of  appointment,  without  any 
words  to  give  a  distributive  construction  to 
the  acts  of  the  parties.  Also,  when  any 
consent  is  required  to  the  execution  of  a 
power  of  leasing,  or  trustees  lease  with  the 
consent  of  the  cestui  que  trusty  such  consent 
should  be  expressed  in  this  part  of  the  lease. 
And  as  often  as  any  particular  mode  of  exe- 
cution and  attestation  is  required,  a  refer- 
ence to  such  mode  of  execution  and  attesta- 
tion should  be  made  in  this  part  of  the 
deed,  and  the  deed  should  have  a  corre- 
sponding attestation*  The  attestation  is 
essential ;  while  the  expression  in  the  deed  is 
formal  only.  The  observations  on  this  sub- 
ject will  be  found  more  fully  detailed  in  the 
chapter  on  Appointments  ;  for  all  Jeases 
made  in  pursuance  and  exercise  of  a  power 
of  leasing,  contained  in  a  conveyance  or 
devise  to  uses,  are,  in  strictness  and  pro- 
priety, appointments  by  way  of  lease,  and 
not  leases  or  demises.  The  term  "  demise 
'*  or  lease/' is,  in  propriety,  confined  to  leases 
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to  operate  Under  the  rules  of  the  eommoji 
law* 

A  question  frequently  arises^  on  informal 
instruments^  whether  the  instrument  ope- 
rates as  a  lease^  or  as  a  contract  for  a  lease  } 
in  other  words,  whether  it  confers  a  legal 
and  perfect  title,  or  merely  a  right  to  have 
a  specific  performance  of  the  contract,  by 
a  lease  to  be  granted  in  performance  of  the 
agreement. 

In  Baxter  v.  Browne,  {i)  an  agreement  was 
with  all  convenient  speed  to  grant  a  lease  ; 
and  they  (the  intended  lessors)  did  there- 
by  set  and  let  to  him  AH  that,  &c.  To 
hold  for  twenty- one  years  from  Candle- 
mas Day  then  next,  at  the  rent  of  290/. 
per  annum,  payable  half-yearly,  with  a 
proviso,  that  the  lease  should  be  void  on 
non-payment  of  rent,  alienation,  &c.  and 
that  such  lease  should  contain  usual  cove- 
nants on  the  part  of  the  lessors  and  lessee, 
and  certain  special  covenants  therein  men- 
tioned, in  one  of  which  the  words  this  de^ 
mise  occurred ;  and  it  was  held  that  this  was 
clearly  a  good  lease  in  prcesenti,  with  an 
agreement  to  execute  a  more  formal  and 
perfect  lease  in  future.  The  court  observec^, 
that  the  operative  words,  let  and  set,  were  in 
the  present  tense ;  that  a  reference  was  made 
"  ^*^  ■  ■■ '   ■  ■  ■ «    - 1.  ■  ■  ■       - .    .■..■■■  I  ^ . 

(t)  2  Bl.  Rep.  973,  * 
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to  this  demise.  It  is  observable,  that  there 
had  been  fourteen  years  possession  under 
this  instrument^  and  the  lessors  of  the  plain- 
tiff had  accepted  rent.  Under  such  circum-^ 
stances^  the  court  observed,  if  the  words  of 
the  lease  could  import  an  immediate  legal 
demise,  the  court  would  support  it  as  such. 

In  Goodtitle  ex  dem.  Estwick  v.  Way^ijc) 
Lord  Abingdon  entered  into  an  agreement 
with  Way,  which  contained  these  words : 
"  The  said  Earl  of  Abingdon  doth  hereby 
"  agree  to  let,  and  the  said  Richard  Way 
agrees  to  rent  and  take  for  the  term  of 
seven,  fourteen,  or  twenty-one  years,  in 
^^  case  the  said  Earl  shall  so  long  live,  at  and 
*^  for  the  rent  of  1400/.  a  year,  to  be  paid 
"  half  yearly  (the  said  Earl  to  pay  or  allow 
**  all  manner  of  tithes  and  taxes,  both  ordi- 
y  nary  and  extraordinary,)  all  his  estate,  &c. 
"  at  Rycot.  It  is  agreed  the  said  Richard 
*^  Way  shall  enter  upon  all  the  said  premises 
*'  immediately,  but  not  commence  payment 
*^  of  the  rent  until  Lady-day  next.  It  is 
''  further  agreed,  that  ieases  with  the  usual 
"  covenants  shall  be  made  and  executed  hy  the 
'*  parties  on  or  before  Michaelmas  nextJ*^  And 
the  court  were  all  of  opinion,  that  this  was 
not  a  lease.  They  said  the  case  of  Sturgeofi 
y.  Patnter,{l)  was  in  point.     They  also  ob- 


[k)  I  Term  Rep.  735. 
(/)  Noy,  128. 
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served,  that  in  the  present  case  there  was 
art  express  stipulation^  that  leases  should 
be  drawn  before  Michaelmas ;  therefore  it 
plainly  was  not  the  intention  of  the  parties 
that  this  agreement  should  operate a»  a  lease, 
but  only  that  it  should  give  the  defendant  a 
right  to  iniraediate  possession  till  a  lease 
could  be  drawn. 

In  Doe  on  dem.  of  Coore  v.  Clarey{m)  T 
Tidd,  who  was  entitled  to  certain  copyhold 
messuages  in  reversion  after  an  estate  for  life, 
agreed,  by  an  instrument  in  writing  under 
his  hand  and  seal,  upon  an  agreement  stamp, 
that  in  case  he  should  be  seised  of  or  entitled 
unto  the  said  messuage,  &c.  on  the  death 
of  Mary  Slathorn,  he  would,  immediately 
on  her  death,  deniise  and  let  the  same  to 
the  said  T.  Clare,  on  the  terms  and  condi- 
tions thereinafter  mentioned  ;  and  therefore 
the  said  T.  Tidd  did  agree  to  demise  and  let 
unto  the  said  T.  Clare,  all,  &c.  To  hold  to 
the  said  Clare  from  and  immediately  after  the 
death  of  the  tenant  for  life,  for  the  full  and 
whole  term  of  twenty-one  years,  at  a  yearly 
rent ;  the  first  pay  ment  to  be  made  on  the  first 
quarterly  day  after  the  death  of  the  tenant 
for  life:  and,  after  several  covenants  on  the 
part  of  Clare,  Tidd  covenanted,  that  after 
the  death  of  Mary   Slathorn,   and   his  be- 

[m)  2  Term  Rep.  730.     Lady  Ifontague's  Ca.  Cro.  Ja.  301. 
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coming  entitled  to  the  premises^  he  would 
procure  licence  to  let  the  said  premises,  and 
also  covenanted,  that  Clare  should  peaceably 
enjoy  for  the  said  term  of  twenty *one  years  ; 
and  it  was  held  that  this  agreement  did  not 
amount  to  a  lease.  The  court  relied  parti- 
cularly on  two  circumstances  :  1st.  That  if 
••the  agreement  were  held  to  be  a  lease,  a 
forfeiture  would  be  incurred,  which  was  con- 
trary to  the  intention  of  the  parties,  as  ap- 
peared by  the  agreement  to  procure  a 
licence  :  2dly,  That  the  stamp  was  conform- 
able to  the  nature  of  an  agreement  for  a 
lease,  and  not  adapted  to  an  absolute  lease. 

The  result  of  all  the  cases  appears  to  be, 
that  the  instrument  will  operate  either  as  an 
actual  lease,  or  as  an  agreement  for  a  lease, 
according  to  the  intention,  of  the  parties,  as 
that  intention  can  be  collected  from  the  en- 
tire instrument. 

In  general,  an  express  agreement  to  exe- 
cute a  formal  lease  at  a  future  day,  is.  evi- 
dence of  an  intention,  that  the  instrument 
shall  operate  as  a  mere  executoiy  agreement, 
-and  not  as  an  actual  lease.  But  when  there 
are  words  of  actual  demise^  in  the  present 
tense,  these  words^  will  amount  to  an  imme- 
diate lease,  though  they  are  accompanied 
with  other  words,  containing  an  agreement 
for  the  execution  of  a  formal  lease  at  a  fu- 
ture day.  Under  these  circumstances,  the 
words  of  the  agreement  do  not  controul  the 

VOL.  II.  N 
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operation  of  the  M^ords  of  express  demise. 
They  cannot  explain  words  in  which  ihere 
is  no  anil)iguity.  But  when,  instead  of  the 
words  *'  doth  demise,'^  &c.  the  words  "  doth 
'^  agree  to  demise/^  are  used,  these  words 
may  be  explained  and  qualified  by  the  con^ 
text  of  the  instrument. 

5thly,  The  parcels  should  be  fully  de- 
scribed ;  at  least  should  be  described  with 
sulricient  certainty  ;  and  such  exceptions 
should  be  introduced  as  are  necessary,  to 
accomplish  the  intention  of  the  parties. 

In  demises  for  long  terms  of  years,  tlfe 
parcels  should,  in  general,  be  taken  ,  from 
the  last  purchase  deed.  But  in  farming 
leases,  building  leases,  &c.  a  new.  descrip* 
tion  is  generally  adopted  ;  and  in  particular 
in  farming  leases,  the  description  may  be 
very  concise,  since  reference  to  the  last  oc- 
cupier,  &c.  seems  the  only  distinguishing 
ciicumstance  which  is  material,  in  addition 
to  the  name  and  contents  of  the  farm,  &c. 
Thus  the  description  may  be,  "  All  that 
^*  called  ,  situate  in  the  parish  of 

*^  ,  now  or  late  in  the  tenure  or  oc- 

^^  cupation  of  ,  and   containing  by 

^^' estimation  or  thereabouts." 

In  appointments  by  way  of  demise,  under 
powers  J  the  parcels  are  generally  introduced 
in  the  recitals,  and  granted,  with  reference 
to  the  description  in  the  recital.  Circum- 
stances, however,   render  even  a  departure 
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Aom  this  form  convenient ;  and,  generally 
speaking,  it  is  desirable  to  have  the  descrip* 
tion  of.  the  parcels  in  the  operative  part  of 
the  instrument. 

In  all  demises,  the  general  words  should 
be  introduced,:  and  in  demises  or  appoint- 
ments for  long  terms  of  years,  the  clause  of 
uU  the  reversion^  is  usually  inserted.  The 
clause  of '^  all  the  estate'^  should  in  all  leases 
be  omitted  as  informal. 

In  farming  leases,  &c.  the  clause  of  ^'  all 
the  reversion^^  is  also  to  be  omitted. 

But  the  addition  of  the  clause  of  '^  all  the 
'*  estate,^*  though  improper,  is  no  longer  so 
obnoxious  as  it  was  formerly  considered: 
The  only  instance,  in  which  this  clause  can 
militate  against  the  intention  of  the  parties; 
is  when  it  is  introduced  into  an  instrument, 
intended  to  be  a  lease  by  a  person  who  has 
a  term  for  years.  There  are.  cases  in  the 
books,  which  would  lead  to  the  inference; 
that  the  clause  "  all  the  estate,'^  would  pass 
all  tlie  interest,  and  consequently  the  whole 
term,  of  the  grantor,  and  that  a  subsequent 
hahenduviy  introduced  wit  ha  view  of  creating 
a  particular  estate,  would  be  repugnant  and 
rejected.  It  is  now  decided9(?t)  and  with 
great  reason,  that  the  express  limitation  in 
ththahendum  will  qualify  the  words  of  grant 


(«)  &ir]  of  Derby  v.  Taylor,  East.  &Q2. 
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in  the  parcels,  and,  on  the  context,  the  in-» 
strument  will  import,  and  be  construed,  ta 
be,  a  demise  or  grant  of  the  lands,  and  of 
all  the  estate  therein,  for  the  particular 
term  ;  and  thus  the  intention  of  the  parties 
will  be  established,  and  the  deed  will  ope- 
rate as  a  demise  of  a  portion  of  the  estate^ 
and  not  as  a  grant  of  the  entire  interest. 

6thly,  When  the  intention  requires  it,  an 
exception  should  be  added.  The  rules  of 
law  to  be  observed,  in  regard  to  exceptions, 
will  be  found  in  the  chapter  on  Releases. 

7thly9ln  this  species  of  assurance  also, 
an  habendum  is  generally  introduced.  As  in 
other  instruments,  so  in  this  species  of  as* 
surance,  it  is  a  formal  and  not  a  necessary 
part  of  the  deed. 

And  all  the  observations  made  on.  the 
habendum  in  releases,  are  equally  applicable 
to  the  habendum  in  a  lease,  except  in  the 
particulars  to  be  collected  from  the  observa- 
tions which  follow. 

Frequently,  it  is  required  by  powers^ 
that  the  lease  shall  be  made  in  possession, 
and  not  in  reversion,  or  by  way  of  future 
interest.  Therefore,  inexecuting  powers,  this 
stipulation  must  be  observed. 

So  in  common  law,  leases  for  lives,  which 
pass  an  estate  of  freehold,  the  freehold  must 
be  granted  as  a  present  and  vested  interest, 
and  not  be  placed  in  abeyance.  But  to 
leases  for  lives,  made  under  powers,  unless 
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the  contrary  is  required  by  the  power,  it  is 
no  objection  that  the  term  is  granted  by  way 
of  future  interest,  since  it  may  operate  as  a 
springing  or  future  use. 

With  the  exceptions  which  have  been  no- 
ticed, leases  for  years  may  be  granted  to 
take  effect,  either  from  the  execution  of  the 
deed,  or  from  a  future  day,  or  any  event- 
In  the  limitation  of  a  term  for  years,  the 
continuanceof  the  term  must  be  definitively 
marked,  so  that  the  time  of  its  continuance, 
or  rather  the  precise  period  of  its  deter- 
mination, may  be  ascertained,  at  latest, 
from  the  period  of  its  commencement  in 
interest. 

On  this  subject,  all  the  observations  neces^ 
sary  to  be  attended  to,  will  be  found  in  the 
£ssay  on  Estates,  chap.  Years,  and  in  the 
preceding  part  of  this  chapter. 

Sometimes,  to  leases  for  years  a  collateral 
determination  is  annexed.  This  collateral 
determination  should  be  expressed  in  t^ie 
most  clear  and  precise  terms. 

The  greater  difficulty  is  experienced  to 
express  the  contingency,  when  the  estate  for 
years  is  to  continue  in  one  alternative  till 
several  events  shall  happen,  and  in  another 
alternative  till  one  event  shall  happen. — 
Cases  of  this  sort  sometimes  require  nice  and 
critical  attention.  The  contingency  should 
be  so  fully  and  clearly  expressed^  that  the 
construction  may  not  admit  of  any  ambi^ 


im  ON   LEASI2S. 

guity,  or  be  doubtful  in  the  interpretation. 
Eveiy  case  of  this  sort  must  depend  on  its 
own  pecuHar  circumstances.  The  form  may 
be  to  this  effect,  viz. 

"  For  ninety»-nine  years,  if  A.  shall  so 

**  long  live,  and  B,  his  son  shall  be  a 

*^  minor  ;  or  which  shall   first   happen 

*^  until  B.  shall  be  married.'^ 

Sometimes  the  contingency  may  defer  tlie 

operation  of  the  collateral  limitation,  till  the 

last  of  several  events  shall  happen  ;  as,  *^  to 

**  A.  for  ninety-nine  years,  if  B.  shall  so  long 

*'  live,  or  if  there  shall  be  issue  of  his  body, 

*^  or,  which  shall  last  happen,  if  there  shall  be 

^'  a  default  on  the  part  of  C.    to  pay  to  D. 

*^  his  executors,  administrators,  or  assigns, 

''  the  sum  of  1000/.'^ 

These  forms  may  be  varied,  so  as  to  be 
increased  to  a  number  almost  indefinite. 
Every  case  must  depend  on  its  own  circum- 
stances, and  the  intention  of  the  parties. 
The  more  material  point  is  to. use  the  words 
^^  and^^  and  **  or,^'  as  conjunctives  or  di»- 
junctives  in  their  strict  grammatical  appli- 
cation ;  and  to  render  their  purport  so 
clear,  certain,  fixed,  and  determined,  that 
no  question  may  be  fairly  raised  on  the  sense 
in  which  these  words  are  used.  Expressions 
to  this  or  the  like  effect  are  best  adapted  to 
remove  all  ground  for  doubt,  viz. 

"  If  A.  shall  die  unmarried^  and  also, 
'  **  without  issue  •/'  or 
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'*  If  he  shall  die  under  the  age  of 
**  twenty-one  years,  or  if  he  shall  die 
^'  after  that  age  without  having  been 
**  married/' 

In  sill  cases  to  add  the  words  ''also"  or 
•*  likewise?  after  the  word  "  and/'  will  prove 
that  word  to  be  used  as  a  conjuiictive ,  and 
to  repeat  the  word  "  if,"  or  the  words  "  in 
•*  case,"  after  the  word  "  ar^^^  will  leave  no 
doubt  of  its  being  used  as  a  disjunctive. 
•  These  observations  will  also  be  found 
equally  applicable  in  penning  covenants, 
conditions,  and  limitations  by  way  of  exe- 
cutory devise. 

A  lease  for  years^  \i  A.  and  B.  shall  $o 
long  live,  will  determine  on  the  death  of 
either  of  these  persons  ;  («)  and  unlcs^»  such 
is  the  intention,  the  clause  should  be  ex- 
pressed in  these  words:  **  If  A.  and  B  or 
*'  either  of  them  shall  so  long  live  ;"  so  as  to 
keep  the  term  on  foot  until  the  death  of  the 
survivor  of  these  persons. 

A  distinction  of  the  same  sort,  but  with  a 
different  conclusion,  is  applied  to  leases  for 
lives.  Thus  a  lease  for  the  lives  of  A .  and  B* 
is  a  lease  during  the  lives  of  them,  and  the 
survivor  of  them,  (o)  But  a  lease  during 
such  time  as  A.  and  B.  shall  be  justices  of 
the  peace,    is  a  lease  only  during  such  tune 


(n)  Brudners  Case,  5  Co.  &• 

{o)   Ibid. 
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as  both  of  them  shall  continue  in  that  of- 
fice.(p)  It  is  apprehended^  a  lease  until 
A.  and  B.  shall  return  from  Rome,  would  be 
a  lease  until  the  return  of  both  of  them;  be- 
cause the  return  of  one  of  them  does  not 
satisfy  the  words  of  the  limitation.  In  shorter 
all  cases  of  this  sort  depend  on  the  inten- 
tion expressed  by  the  words  of  limitation. 
Though  the  resolutions  in  BrudnePs  case  arc? 
considered  as  sound  law,  the  reason  assign- 
ed for  these  resolutions  is  not  quite  satis- 
factory. 

8thly,  In  most  leases,  a  rent  is  reserved. 
The  general  rules  are, 
1st,  It  cannot  be  reserved  to  a  stranger ; 
and, 

2dly,  It  may  be  reserved  to  the  heir^  &c^ 
without  being  reserved  to  the  ancestor,  &c. ; 
but  the  heir  takes  it  as  incident  to  the  re-' 
version ;  and,  for  that  reason,  it  may  be  re- 
leased or  disposed  of  by  the  ancestor.(^) 

The  rent  ought  to  be  reserved  during  the 
term^  unless  particular  circumstances  require 
that  it  should  be  reserved  only  for  a  part  of 
the  term ;  for  it  may  be  reserved  to  com^ 
mence  from,  and  after  a  given  time  or  a 
given  event,  or  to  cease  before  the  end  of 


(p)  BrudoeVs  Case,  5  Co.  9. 

[q)    Bacon^s  Abr,  Rent.    Co.   Litt.   313*  b.  &  note.    Oates 
fr.  Frith,  Hob.  130. 
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the  term.  With  this  qualification^  the  sore 
way  is  to  reserve  the  rent'  during  the  term^ 
and  then  it  is  incident  to  the  reversion. 
And  when  the  rent  is  reserved  during  the 
term,  it  will  belong  to  the  heir^  executor^ 
or  assignee^  who  for  the  time  being  shall  be 
owner  of  the  reversion,  notwithstanding  the 
omission  of  words  of  reservation  to  the 
heirs,  (r) 

But  unless  the  rent  is  reserved  generally, 
without  saying  to  whom,  {h)  or  is  reserved 
during  the  term,  it  cannot  go  to  the  heirs  or 
e:Kecutors  unless  they  Sire  named  ;  for  it  will 
determine  on  the  death  of  the  lessor,  {t)  And 
though  the  rent  is  reserved  to  the  lessor  and 
his  assigns,  yet,  as  the  assignee  comes  in  the 
place  of  the  lessor,  it  will  determine,  as  to 
the  assignee,  on  the  death  of  the  lessor,  {u) 

So  if  a  man,  who  is  seised  in  fee,  makes 
a  lease,  and  reserves  a  rent  to  himself  and 
his  executors  generally,  without  saying  dur« 
ing  the  term,  {x)  the  executors  cannot  have 
this  rent,  though  they  are  named  ;  because 
they  are  not  the  representatives  of  the  lessor 
quoad  the  reversion,  to  which  this  rent  is  an* 
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(r)  Sftcfaererd  «.  Frogate,  2  8an6.  967.  Ventr.  162.    finny 
•.  BrowD,  Latch.  09^  100.    Bac.  Abr.  Rent. 
(#)  Co.  Litt.47.a« 
(0  Co.  litt.  47.    2  Roll.  Abr.  450. 
(«)  Co.  litt.  47.    Wootoa  v.  Edwio,  12  Rep.  d6« 
(t)  Ricbmond  r.  Batcher,  12  Co.  30.  is  over«mled.  . 
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Hexed,  and  the  heirs  cannot  have  the  rent, 
because  tht-y  are  not  named,  (y ) 

Also,  and  for  the  same  reason,  mutatis 
mutandisr^  if  a  man,  who  has  a  term  for 
years,  make  an  underlease,  reserving  rent  to 
himself  and  his  heirs,  without  limiting  it  to 
be  during  the  term,  neither  the  heirs  or  exe- 
cutors can  have  this  rent ;  but  as  has  been 
already  noticed,  {z)  a  reservation  during  the. 
term  will  cure  any  defect  in  naming  the  re- 
presentatives, and  will  also  supply  the  omis-« 
sion  to  name  them,  {a) 

When  different  rents  are  to  be  reserved 
for  different  periods,  the  commencement  and 
continuance  of  each  rent  should  be  clearly 
marked. 

As  apparently,  an  exception  to  the  gene- 
ral rule,  that  a  rent  cannot  be  reserved  to  a 
stranger,  it  may  be  observed,  that  if  a  •  man 
who  has  a  power  under  a  settlement  to  uses, 
reserves  the  rent  to  him  and  his  heirs,  this 
rent  will  be  incident  to  the  reversion,  and 
belong  to  the  persons  who  from  time  to  time 
shall  be  seised  of  the  reversion  subject  t<> 
this  lease.  (6)   - 

So  also  if  he  reserves  the  rent  to  himself, 
and  every  person  to  whom  the  reversion  and 


(y)  Co.  Litt.  47.    2  Roll.  Abr.  450. 
{z)  Ventr.  161. 

(a)  Drake  v.  Mutidy,  Cro.  Car.  207. 
(i)  Whitelock'8  Cade,  8  Rpp.  66. 
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inheritance  of  the  land  shall  belong  during 
the  tenn.(c) 

Rents  reserved  upon  leases  made  under 
powers  in  settlements,  are  generally  reserved 
to  the  lessor  and  his  assigns,  and  to  the  per- 
son or  persons  to  whom  for  the  time  being, 
and  from  time  to  time,  the  reversion  of  the 
premises  immediately  expectant  on  the  said 
term,  shall  belong. 

,  The  advice  of  Lord  Coke  is,  to  reserve  the 
rent  during  the  teim.{d) 

And  in  leases  under  powers,  the  rent 
should  be  reserved  in  such  other  mode,  as  is 
required  by  the  circumstances  of  the  power. 
.  For  instance:  the  rent  must  be  reserved 
half  yearly  or  quarterly,  if  it  is  so  required 
by  the  power.  And  in  leases  made  by  hus- 
band and  wife,  tenants  in  tail,  and  eccle- 
siastical persons,  under  the  different  ena- 
bling statutes,  the  reservation  should  be  in 
strict  compliance  with  the  words  of  the  dif- 
ferent acts  of  pari  lament  •(^) 

In  this  place  it  will  be  proper  to  observe, 
that  when  tenant  in  tail  makes  alease,  reserv- 
ing rent  to  him  and  heirs,  this  rent  will  be 
incident  to  the  reversion,  and  belong  to  the 
issue  in  tail,  if  the   reversion  shall  descend 
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(c)  Whitelock's  Case,  8  Rep,  7i 

(d)  8  Rep.  71. 

(e)  See  BacS  Abr.  ch.  Leasee, 
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to  them,  though  they  are  not  the  general 
heirs.  (/) 

And  if  a  person,  seised  ex  parte  maternd^ 
or  in  any  other  special  manner,  makes  a 
lease,  reserving  a  rent  to  him  and  his  heirs, 
this  rent  will  also  be  incident  to  the  rever- 
sion, and  belong  to  the  heir  inheritable  to 
the  estate,  descending  to  him. 

The  like  law  applies  to  reservations  of 
rent  for  lands  in  Borough  English  and  Gavel^ 
kind. 

But  if  a  man  seised  in  fee,  makes  a  grant 
in  fee,  reserving  a  rent  to  him  and  his  heirs, 
in  this  case,  as  there  is  no  reversion,  the 
rent  will  be  considered  as  a  new  acquisition. 
And  although  the  grantor  was  seised  in  fee 
ex  parte  maternd,  this  rent  will  be  descend!-- 
ble  to  his  heirs  generally,  and  consequently 
his  paternal  heirs  will  be  preferred,  {g) 

In  Co.  Litt.  169,  b,  however,  it  is  observ** 
cd,  *'  If  two  coparceners,  by  deed  indented^ 
*^  alien  both  their  parts  to  another  in  fee, 

rendering  to  them  two  and  their  heirs  a 

rent  out  of  the  land,  they  are  not  joint 

tenants  of  this  rent,  but  they  shall  have 
'*  the  rent  in  course  of  coparcenary,  because 
^^  their  right  in  the  land,  out  of  which  the 
*^  rent  was  reserved,  was  in  coparcenary/* — ^ 
For  this  passage,  no  authority  is  cited  by 
Lord  Coke ;  and  the  authority  to  which  re- 

(/)  Hard.  89.    Vent.  163- 
[g)  Co.  Utt.  12. 
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ference  is  made  by  one  of  the  editors,  is  in- 
applicable ;  and  if  the  position  cited  from 
p.  12.  of  the  same  book  be  law,  as  it  seems 
to  be,  the  doctrine  of  Lord  Coke  in  p.  169- 
is  irreconcileabie. 

From  Finches  Law,  octavo  edition,  p.  9, 
there  may  be  collected  the  distinction,  that 
if  two  coparceners  make  a  lease,  reserving 
rent,  theyshallhave  this  rent  as  coparceners, 
as  they  have  the  reversion  ;  but  if  they  grant 
the  reversion,  excepting  the  rent,  so  that  the 
rent  is  severed  from  the  reversion,  then  they 
shall  be  joint  tenants  of  the  rent.  A  fortiori 
in  the  example  given  by  Lord  Coke,  the  co- 
parceners, since  they  retained  no  reversion, 
ought  to  be  deemed  joint  tenants  of  the 
rent.  The  instance  put  by  Finch,  has  the 
singularity,  of  an  interest,  which  was  several, 
becoming  joint,  and  it  is  an  anomaly,  and 
the  doctrine  advanced  in  this  passage  is 
questionable. 

In  regard  to  rents  reserved  by  deed,  or 
without  deed,  it  is  to  be  observed,  that  aq 
indenture  may  operate,  as  to  the  rent,  by  way 
of  estoppel ;  so  that  if  two  joint  tenants  lease 
by  indenture,  reserving  rent  to  one  of  them, 
this  person  alone  shall  have  the  rent ;  though 
if  the  lease  had  been  by  deed  poll,  or  writing 
only,  the  rent  would  have  been  incident  to 
the  reversion,  and  consequently  belonged  to 
both  joint  tenants,  {h) 

(A)  Co.  Litt.  47.    2  R.  Abr.  447. 
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9thly,  In  leases,  also,  a  condition  is  in- 
serted, when  it  is  required  by  the  intention 
of  the  parties.,  ,For  instance  :  in  mortgages 
there  is  a  condition  to  express  the  right  of 
redeinplion  ;  but  this  right  is  more  generally 
expressed,  in  modern  deeds,  by  an  agree- 
ment, rather  than  a  condition. 

In  leases,  the  condition  should  be  adapted 
to  the  nature  of  the  lease,  and  therefore  dif- 
ferent conditions  should  be. added,  according 
to  the  intention  of  the  parties,  and  the  pur- 
port of  the  lease* 

And  in  all  these  leases  it  is  usual  to  add 
a  condition,  that  the  lease  shall  be  vaid,  or 
that  there  shall  be  3,  right  of  rer-entry,  if  the 
rent  shall  be  in  arrear  for  a  given  time,  and 
not  paid  when  lawfully  demanded. 

When  the  clause  is  penned  in  these  terms, 
the  rent  must  be  demanded. on  the  land  at 
the  end  of  the. limited  time :  and  if  that  time 
is  suffered  to  elapse  without  a  lawful  de- 
mand, no  advantage  can  be  taken  of  the 
default  in  payment  of  the  rent  within. the 
time  limited.  As  this  is  contrary .  to  the  in- 
tention of  the  parties,  the  clause  should  run 
to  this  effect : — ''  That  if  the  said  rent  shall 
"be  in  arrear  for  the  space  of  twenty -one 
'*  days  after  any  one  of  the  days  herein- 
**  before  appointed  for  payment  of  the  same, 
''  and  the  same  rent,  shall  be.  lawfully  de- 
*'  manded  upon,  or  at  any  time  after y  the 
**  expiration^  of  the  .  said  twenty-one  days. 
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"'  and  not  paid  when  demanded,  Then/^ 
&c. 

The  advantages  of  this  clause  are,  that  it 
gives  the  lessor  the  right  of  re-entry,  without 
imposing  on  him  the  necessity  of  enforcing 
that  right  by  an  entry  on  a  particular 
day. 

In  leases  of  this  sort  also,  a  condition  is 
inserted,  to  enable  the  lessor  to  re-enter,  in 
case  of  breach  or  nonperformance  of  all^ 
any,  or  either  of  the  covenants,  articles, 
clauses,  and  agreements,  contained  in  the 
lease,  on  the  part  of  the  lessee,  his  executors^ 
administrators,  or  assigns. 

This  is  a  very  harsh  clause  against  a 
tenant.  It  subjects  him  to  a  forfeiture  by  a 
breach  of  his  covenant  in  any  particular, 
however- trivial ;  and  therefore,  on  the  part 
of  the  lessee  it  is  always  of  importance  to 
have  an  enumeration  of  those  acts  which  are 
to  be  the  ground  of  forfeiture. 

Lessees  of  houses  and  farms  .  are  also 
restrained,  by  a  covenant  with  a  condition 
superadded,  or  by  acondition  from  assigning 
or  underletting ;  and  farming  leases  are 
generally  made  determinable  on  the  bank- 
ruptcy  or  insolvency  of  the  tenant,  or  in 
suffering  the  leases  to  be  taken  in  execu- 
tion. 

These  restrictions  are  of  great  advantage 
to  the  lessor,  and  there  is  no  objection  to 
them  when  they  are  confined   to  the  lessee 
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himself.  But  the  condition  is  also  extended 
to  the  executors  and  administrators  of  the 
lessee ;  and,  in  reference  to  them,  the  con- 
dition is  extremely  inconvenient,  since  it 
cannot  be  expected  that  the  executors,  &c. 
should  occupy,  &c. 

These  conditions  are,  on  many  occasions, 
made  the  instrument  of  great  oppression. 
In  short,  they  enable  the  lessor  to  defeat  the 
lease,  and  thus  gain  all  the  advantage  of 
improvements,  unless  the  executors  will 
hold,  &c.  The  only  mode  of  avoiding  their 
operation  is^  to  name  certain  persons,  who 
may  contract  to  aell,  and  appoint  the  pur* 
chaser  when  ascertained  the  executor^  quoad 
the  term.  This  is  suggested  as  an  experi* 
ment,  to  be  tried  when  particular  circum- 
stances of  hardship  may  render  it  expe- 
dient. 

It  is  settled,  that  a  condition  in  a  lease 
which  restrains  assignment,  does  not  extend 
to  an  underlease. (i)  When  the  restraint 
is  .on  an  assignment  only,  the  executor 
may  derive  advantage,  by  making  an  un- 
derlease. And  in  reason,  the  condition 
imposed  on  lessees  ought  not  to  be  ex- 
tended beyond  the  restraint  of  assign- 
ment. 

These  conditions  were  originally  intro- 
duced for  the  purpose  of  preventing  the  te- 

({)  Cruso  V.  Bugby,  Wils.  Rep.  234. 


ON  LEASES.  IdS 


naiit;  for  the  time  beiog^  from  discharging 
himself  from  the  liability  to  pay  the  rent  ; 
hut  when  the  point  of  law  is  fully  inresti- 
gated^  the  reason  of  this  practice  can  never 
be  applied  to  any  one,  except  the  lessee 
himself*  And,  at  the  common  law,  even  the 
lessee  could  not  discharge  himself  froin  the 
contract  to  pay  the  rent,  and  perform  the 
covenants^  without  the  consent  of  the  le^i- 
sor^  since  the  lessee  remains  tenant  to  the 
lessor,  until  the  lessor  accepts  the  assignee  as 
his  tenants  * 

Hence  the  caution  with  which  some  gen- 
(piemen  giv^  their  receipts  for  rent,  express* 
ing  it  to  be  received  of  the  tenant  by  the 
hands  of  the  assignee  or  occupier; 

But  when  a  lease  is  made  with  covenants 
to  pay  the  rent,  the  lessee  and  his  represent 
tatives  will  continue  liable,  under  the  cove- 
nant for  payment  of  the  rent^  notwithstand- 
ing an  assignment,  and  acceptance  of  the 
assagniee  as  tenant.  Therefore  the  caution 
is.  applied  to  many  instances  in  which  it  is 
not  necessairy. 

-  From  a  similar  caution,  lessors  sometimes 
object  to  consent  to  an  assignment,  when  the 
eondition  requires  the  Ikssignment  to  be  with 
consent. 

Their  apprehension  is^  that  by  consenting. 
to  the  assignment,  the  original  lessee  would 
be  discharged  from  the  payment  of  the  rent, 
&c.    Such,   indeed,  would  be  the  conse* 
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quence  as  iar  as  regards  the  right  to  the 
rent  under  the  privity  of  contract :  but 
when  there  are  covenants  in  the  lease,  on 
the  part  of  the  lessee,  to  pay  the  rent,  &c, 
the  lessee  will  continue  liable,  notwithstand- 
ing an  assignment.  Indeed,  so  far  from 
being  injured  by  the  assignment,  in  point 
of  remedy  for  the  rent,  when  there  is  a  co- 
venant to  pay  the  rent,  the  lessor,  &c.  may 
resort  to  his  distress  on  the  land,  or  may 
maintain  an  action  against  the  assignee  as 
tenant,  or  against  the  lessee  or  his  represent 
tatives,  or  the  assignee,  upon  the  covenant ; 
so  that  his  securities  are  increased  instead  of 
being  diminished. 

Other  usual  covenants  in  leases,  are  those 
which  are  calculated  to  avoid  the  lease,  on 
the  banki  uptcy  of  the  lessee  or  assignee,  on 
which  a  commission  of  bankrupt  shall  is- 
sue,(A:)  or  his  permitting  his  goods  to  be 
taken  in  execution«(/)  Such  conditions  are 
good.  It  has  even  been  held,  that  though 
an  involuntary  alienation,  by  reason  of  an 
execution,(i7i)  is  not  a  breach  of  a  condi- 
tion in  restraint  of  assignment,  yet  an  exe- 
<:ution  tak^n  out,  on  a  warrant  of  attorney 
confessed  fraudulently,  and  for  the  very  pur- 
pose  of  having  the  term  taken  in  execution. 
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%  Doe  V.  Callien,  2  Term  Rep.  133,  b. 
</)  Doe  V.  (Darter,  8  term  Rep.  57,  300. 
(m)  XkHt  «•  Carter,  8  Term  Rep.  ^, 
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is  an  assignment  within  the  true  construction 
of  this  condition.(n) 

A  lease  to  A.  and  his  assigns,  with  a  con- 
dition that  he  shall  not  assign,  makes  the 
condition  repugnant ;  but  there  is  no  re- 
pugnancy in  a  condition  that  A.  shall  not 
assign  to  a  particular  person ;  or  that  he 
shall  not  assign  within  a  limited  time  ;  qr 
that  he  shall  not  assign  without  previous 
consent.  Whenever  consent  is  to  dispense 
with  the  operation  of  the  condition,  it  is 
prudent  that  the  condition  should  stipulate, 
that  the  consent  shall  be  in  writing,  that 
parol  evidence  may  not  be  adduced,  or 
mere  conversation  made  the  foundation  of 
the  licence  to  assign. 

Conditions  in  leases  are  of  two  sorts,  viz. 

1st,  Those  which  give  a  right  of  entry  : 

2dly,  Those  which  make  a  lease  ipso  facto 
void. 

This  depends  on  the  language  in  which 
the  condition  is  penned. 

When  the  condition  is  merely  to  re-enter, 
the  conclusion  of  the  condition  is  in  this 
form : — "  Then  and  in  that  case,^*  or  "  then 
"  and  in  any  or  either  of  the  said  cases,  it 

shall  or  may  be  lawful  to  and  for  the  said 

and  his  heirs  or  assigns,[or,  as 
"  the  case  shall  require,  his  executors,  ad* 


(n)  Doe  V.  Carter,  8  Term  Rep.  300. 
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*^  ministratars,  or  assigns,]  into  or  upon 
"  the  said  hereby  demised  premises,  or  any 
*'  part  thereof,  in  the  name  of  the  whole  of 
**  the  same,  to  re-enter,  and  the  same  pre- 
^'  mises  to  have  again  and  retain,  as  in 
^^  his  or  their  first  and  former  estate,  any 
''  thing,  &c/' 

And  when  the  lease  is  to  be  absolutely 
void,  then  the  conclusion  of  the  condition 
is—"  Then  and  in  that  case,  and  from  thence- 
forth, the  said  term  shall  cease  and  be 
void,  to   all  intents  and  purposes  what- 
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The  material  difference  between  a  condi- 
tion  to  re-enter,  and  a  condition  that  the 
term  shall  be  void,  is,  that  in  the  former 
case  the  term  will  continue  till  advantage 
is  taken  of  the  condition  ;  and  in  the  latter 
case,  as  far  as  relates  to  terms  for  years,  the 
term  will  actually  cease  by  breach  of  the 
€ondition.(o) 

Another  difference  arising  from  the  same 
cause  is,  that^  in  the  former  case,  the  for- 
feiture by  breach  of  the  condition  may  be 
waved  or  dispensed  with,(p)  and  in  the  lat- 
ter case,  it  cannot;  notwithstanding  the  rule; 
"  that  Quivis  potest  renunciare  juri  pro  se  in-' 
'*  troductoJ*\q)  (See  note  at  the  beginning  of 
this  vol.  page  xxxii.) 

o)  Co.  Litt.  214,  b. 

p)  Dumport's  Case,  4Go.  119« 

q)  2  Inst.  183. 
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However  it  is  clear,  that  at  the  common  law 
an  estate  of  freehold  canaot^  by  the  opera- 
tion of  a  mere  condition^  cease  without  ^i- 
try  or  claim,  in  whatever  form  the  condition 
is  penned. 

But  though  an  estate  of  freehold  cannot 
be  defeated  by  a  condition,  without  an  ac- 
tual entry  or  claim,  yet  by  a  conditional 
limitation  in  a  conveyance  to  uses,  or  in  a 
will,  one  estate  may  be  made^  ipso  facto, 
to  cease,  and  another  to  commence.  For 
the  general  rules  respecting  conditions,  the 
language  in  which  they  are  to  be  penned, 
to  whom  they  are  to  be  reserved,  &c.  and 
in  what  cases  they  may  operate,  see  Shep. 
Touch.  Com.  Dig.  and  Bac,  &  Vin,  Abr, 
chap.  Conditions. 

Jt  now  seems  the  more  prevailing  opinion, 
founded  on  Dumporfs  case,  that  if  a  con* 
dition  consists  of  several  branches ;  as  for 
nonpayment  of  rent,  nonperformance  of  co- 
venants, &c.  ;  a  dispensation  with  any  part  of 
tlie  condition,  will  be  a  dispensation  with  the 
eondition  entirely, 

.  Even  Dumpori's  case  turns  on  a  principle 
which  savours,  of  great  refinement.  Inde- 
pendent of  that  case,  it  would  have  seemed* 
that  au  assignment  mth  licence,  according 
to  the  condition^could  never  have  been  con» 
^trued  a  breach  of  the  condition ;  and  that 
tjiere  could   not  have  been  a  di^ensation, 
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with  a  condition  not  broken.   The  laMr,  how- 
ever, is  settled  differently. 

But  the  rule  that  the  condition  is  entire, 
and  that  a  dispensation  with  any  branch 
of  it,  is  a  dispensation  with  eveiy  part  of 
the  condition,  is  not  open  to  objection. 

To  prevent  the  application  of  Dumporfs 
case^  contrary  to  the  intention  of  the  par- 
ties, the  condition  may  be  specially  penned, 
so  as  to  make  the  right  of  entry  depend  on 
some  act  proceeding  from  the  lessor,  his 
heirs,  or  assigns,  as  the  payment  of  a  shil- 
ling, notice  in  writing,  or  the  like. 
*  The  principle  established  by  Dumporfs 
case,  renders  it  necessary  to  be  particularly 
cautious  in  giving  a  licence  to  assign,  and 
by  that  means  dispensing  with  the  condition. 
It  was  generally  supposed,  that  the  addition 
of  a  restriction  in  the  licence,  that  the  as- 
signee should  hold,  subject  to  the  payment 
of  the  rent,  and  the  performance  of  the  co- 
venants and  conditions  contained  in  the  ori- 
ginal lease,  was  sufficient  to  preserve  the 
operative  force  of  the  condition,  so  as  to 
guard  against  future  assignments.  But  there 
seems  no  ground  whatever  to  rely  on  this 
restriction,  as  sufficient  to  attain  the  object 
to  which  it  is  directed.  The  object  may 
be  effectually  accomplished  by  a  different 
means.  Leases  for  years  are  considered  in 
law  as  mere  chattel  interests.     They  may  be 
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defeasaoced  by  means  of  a  grant  or  condi** 
tion,  as  well  after  they  are  created^  as  at  the 
time  of  their  creation,  although  an  estate  of 
freehold  cannot  be  defeated  by  any  condi- 
tion^  except  a  condition  annexed  to  the 
estate  at  the  time  of  its  creation  or  transfer. 
And  a  condition  in  a  transfer  will  avoid  the 
conveyance  rather  than  the  estate,  and  will 
merely  enable  the  grantor  to  resume  the 
estate  after  breach  of  the  condition.  Such 
condition,  to  be  operative  in  regard  to  a 
freehold  lease,  must  be  contained  in  the  deed 
creating  the  lease,  or  in  another  deed  deli- 
vered at  the  same  time,  and  forming  part 
of  the  same  transaction,  so  as  to  fall  within 
the  principle,  that  qu(t  incontinenti  Jiunt  in 
e9se  videntur. 

As  leases  for  years  may  be  defeasanced  by 
a  condition,  annexed  to  the  term,  at  any  time 
after  its  creation,  resort  should  be  had  to 
the  doctrine  of  the  law  respecting  Defea-- 
sanceSy  as  the  proper  mode  of  imposing  on 
the  assignee  the  restriction  against  assign- 
ing without  license,  whenever  it  is  deemed 
an  object  to  adopt  such  restriction.  A 
form  of  a  deed  of  defeasance,  adapted  to . 
this  purpose,  will  be  found  in  the  Ap- 
pendix. 

These  observations  also  lead.to  others,  re- 
levant to  the  form  of  conditions  in  mort- 
gages. The  conclusion  of  thfsse  conditions  is 
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sometimes,  ^^  that  the  term  shall  ceaae  an4 
"  be  void  ;*^  at  other  times>  that  ^*  the  mort«* 
'^  gagee,  his  executors^  &c,  shall »  upon  the 
^^  request,  and  at  the  costs  and  charges  of 
«'  the  mortgagor,  his  heirs  or  assigns,  sur- 
'^  render  the  messuages^  8cc.  and  the  residue 
'^  of  the  term  therein,  to  the  niortgagor,  biA 
''  heirs  or  assigns,  or  assign  the  same  tnes^ 
f'  suages,  &c.  for  the  residue  of  the  tern) 
^^  therein,  to  such  person  or  persons,  and  for 
''  such  purposes,  as  the  mortgagor,  bis  heirs 
^^  or  assigns^  shall  direct  or  appoint.^'  $0 
in  mortgages  in  fee,  the  proviso  is  either 
^^  that  the  grant  or  release  hereby  made  shall 
^'  cease  and  be  void,  to  all  intents  and  pur* 
'*  poses  whatsoever ,^^  or  "  that  the  mortga-- 
*^  gee,  his  heirs,  &c.  shall  convey  to  the 
«'  mortgagor,  his  heirs  or  assigns,  or  to  si!U:h 
^*  person  or  persons,  and  for  such  uses,  in-» 
'^  tents,  or  purposes,  as  he  or  they  shall 
'^  direct  or  appoint ;''  and  sometimes  the 
circumstances  require  that  the  proviso  shall 
be  still  more  special. 

To  begin  with  mortgages  in  fee  will  more 
fully  illustrate  the  reason  by  which  these 
diffei'ent  provisions  are  dictated. 

The  object  of  the  proviso  of  redemption, 
is,  in  all  cases,  to  express  that  there  is  to 
exist  a  right  of  redemption.  When  an  ac- 
tual and  efficient  condition  is  expressed,  there 
^  the  two^fold  use  of  reserving  the  right  of 
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redemption,  and  of  defeating  the  f»t«te  of 
the  mortgagee,  in  case  the  money  shall  be 
paid  according  to  the  condition.  The  lead** 
ing  rule  is,  that  no  one,  except  the  peracm 
by  whom  the  conveyance  is  made,  -or  his  re« 
presentatives^  viz.  his  heirs  as  to  real  estates, 
or  his  executors  as  to  chattel  interests,  can 
take  advantage  of  a  condition.  The  rule  is 
pithily  expressed  in  these  terms — ^^  a  condi-* 
"  tion  cannot  be  reserved  to  a  stramrer/' 
The  operation  of  the  condition  must  be,  to 
restore  the  seisin  or  estate  of  the  pcrsoo, 
from  whom  it  moved,  or  to  his  heir,  in  case 
of  real  estate,  or  to  his  executor  or  adrni^ 
nistrator  in  the  case  of  chattel  interests. 
When  A.  is  seised  in  fee,  and  conveys  to 
B.  in  fee,  by  way  of  mortgage,  the  obvious 
intuition  of  the  parties  is,  that,  upon  psy« 
ment  of  the  money  at  the  ^pointed  time, 
the  estate  of  B.  shall  cease,  and  revest  in  A. 
or  his  heirs.  This  may  be  accomplished  hy 
a  condition,  expressed  in  formal  language  ; 
bot  when  A.  is  seised  in  fee,  as  a  mortgagee 
under  B.,  and  A.  and  B.  join  in  a  transfer 
of  that  mortgage,  the  effect  of  a  condition 
introduced  into  this  transfer,  would,  if  the 
cmidition  operated,  be  to  restore  the  estate 
to  A.  the  fermo*  mortgagee,  instead  of  r^ 
vesting  it  in  B.  the  person  in  whom  it  is  in* 
tended  that  the  estate  shall  vest,  when  the 
mortgage  debt  is  disdiai^ed.  Great  incon* 
venienoe  nnght  arise  £roqi  having  the  estate 
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revested  in  the  former  mortgagee.  The  same 
inconvenience  might  arise  when  A.  is  a  trustee 
instead  of  being  a  mortgagee  ;  and  tliough  it 
seldom  happens  that  a  mortgage  condition 
is  performed,  so  as  to  become  operative  and 
produce  this  inconvenience,  yet,  with  refer- 
ence to  the  possible  inconvenience  and  tech- 
nical propriety,  there  has  been  introduced 
into  practice,  an  agreement  that  the  mort- 
gagee shall  convey  to  the  beneficial  owner, 
his  heirs  or  assigns,  or  as  he  or  they  shall 
appoint,  instead  ot  a  condition,  which,  if  it 
operated,  would  produce  the  inconveni- 
ence that  has  been  noticed.  Similar  rea- 
sons operate  in  dictating  the  form  of  the 
proviso  for  redemption  in  mortgages,  by  way 
of  demise,  creating  terms  for  years,  and  in 
assignments  by  the  beneficial  owner,  as  dis- 
tinguished from  assignments  made  by  the 
beneficial  owner  with  the  concurrence  of  a 
former  mortgagee  or  a  trustee.  In  the  pre- 
sent state  of  mortgaged  transactions,  the  pro- 
bability, and  almost  certainty,  is,  that  the 
nioney  will  not  be  paid  at  the  day  \  and 
the  form  of  the  proviso  for  redemption^  is  in 
this  particular,  not  so  important  as  it  would 
be  if  the  parties  intended  that  this  clause 
should  have  a  full  and  precise  operation. 
The  more  material  point  is,  that  the  form 
of  the  proviso  displays  the  skill  of  the  per*- 
son  by  whom  it  is  prepared,  and  tends  ra- 
ther to  shew  the  application  of  the  law,  than 
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to  produce  any  utility  expected  to  arise  from 
a  strict  adherence  to  form.  The  following 
observations  will  be  added,  as  relevant  to  the 
point  uiuier  consideration. 

1st,  In  mortgages  by  way  of  demise  for 
years,  from  A.  to  B.  or  from  A.  and  his 
trustee  to  B.  and  also  mortgages  made  by  a 
limitation  of  use,  on  a  conveyance  to  uses, 
the  proviso  should  be,  that  the  term  shall 
cease,  and  be  void . 

2dly,  This  is  also  the  proper  conclusion, 
when  A.  has  a  term  for  years,  and  assigns  to 

B.  by  way  of  mortgage ;  or 

Sdly,  When  A.  seised  in  fee,  conveys  to  B. 
in  fee,  by  way  of  mortgage. 

The  same  form  also  might  with  strict  pro* 
priety,  in  point  of  law,  be  used  when  A.  is 
seised  in  fee,  and  demises  to  B.  for  years  by 
way  of  mortgage,  and  A.  and  B.  join  in  an 
assignment  and  confirmation  of  the  term  to 

C .  by  way  of  mortgage,  for  securing  money 
payable  by  A. ;  for  in  this  instance  the  con- 
dition will  joperate  by  way  of  defeasance  ; 
and  its  e|^ect,  should  the  condition  be  per* 
formed,  will  be  to  extinguish  the  term  for 
the  benefit  of  A.  as  having  the  reversion : 
for  the  very  ground  on  which  the  condition 
may  operate  in  favour  of  A.  is,  that  A.  has 
the  reversion,  so  tbat  the  defeasance  par- 
takes in  s^me  degree,  of  the  nature  of  a 
surrender.  While  inchoate,  it  operates  as  a 
contract  f<    a  surrender^  and  when  it  ope- 


rates,  it  produces  the  effect  of  an  actual  sur- 
render.   It  'may  be  safely  assumed,  that  a 
d^asance  caanot  give  effect  to  the   inten- 
tion of  the  parties,  except  it  is  between  per- 
soi:is,  yrho  stand  in  the  relation  of  lord  and 
teoa,nt,  or  tenant  and  reversioner.    In  all 
other  cases,  the  general  form  of  the  proviso 
for  redemption,  should  stipulate  that  the 
martgagee  shall  convey  or  assign  to  the 
person  entitled  to  the  redemption^  his  heii's, 
^.  or  as  he  or  they  shall   direct.     These 
clauses,  indeed,  are  become  general  in  prac- 
tice, and  have  alisost  excluded  conditions 
ia  their  proper  form  ;    and  it  is   more  cor- 
rect, that  these  agreements  for  redemption 
should  omit  all  words  which  may  be  con- 
strued asco&ditions,  «o  that  they  may  be 
clearly  and   unquestionably  agreements  for 
redemption,  and  not  conditions,   either  in 
operation  or  in  foi*m. 

Xiastly,  In  all  leases,  there  should  be  co« 
venants,  on  the  part  of  the  kssee,  adapted 
to  the  nature  of  the  lease  and  the  agreement 
of  the  partias^ :  in  particular  there  should  be 
a  covenant  for  payment  of  rent. 

In  farming  leases  there  should  be  cove- 
nants, prescribing  the  mode  of  mwiaging  the 
£inn. 

in   building  leases  and  repairing  leases 
there  should  be  covenants  to  build,  repa£ir> 
8ce.  and  for  insurance  against  fire. 
And^iukases  of  hmiMs  for  oecupi^too. 
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there  should  be  covenants  respecting  the  re- 
pairs^ fixtures,  painting,  &c. 

In  short,  the.  covenants  in  eveiy  lease 
must  vary  with  the  intention  of  the  parties^ 
and  the  agreement  between  them  i  and 
for  all  these  purposes  the  best  guides  are 
good  forms,  to  be  used  by  ^way  of  prefee-* 
dent* 

Contrafy  to  the  generally  received  opi^^ 
nion,  no  instrument  requires  more  care  than 
a  lease.  The  covenants  ^boold  be  penned 
with  great  attention  to  the  langnage,  so  as 
to  keep  1(11  the  parts  cctfisisteat,  and4»preBs 
the  precise  intention  of  the  paities; 

All  covenants  should  be  by  the  covenantor, 
for  himself,  his  heirs  ^executors,  administrators 
and  assigns.  The  assignee  will  be  bound 
by  all  covenants  which  concern  the  land. 
In  short,  he  will  be  bound,  though  not 
named. 

And  the  covenants  should  be  with  the 
lessee,  and  his  heirs  and  assigns,  if  the  heirs 
are  to  be  special  occupants  of  a  freehold 
lease ;  and,  in  all  other  cases,  with  the  lessee, 
his  executors,  administrators  and  assigns. 
And  care  should  always  be  taken  to  use 
these  relative  terms  according  to  the  nature 
of  the  interest  which  is  granted,  and  the 
^rsons  who  are  to  be  bound  by  the  cove- 
nants, or  to  have  the  advantage  of  them. 

The  general  points  to  be  observed  in  cove- 
nimts  are. 
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1st,  The  subject y  viz.  the  thing  to  be  done 
or  omitted ; 

2dly,  By  whom,  or  to  whom  ; 

3dly,  At  whose  request,  and  at  whose 
costs  and  charges ; 

4thly ,  The  time ; 

ithly,  The  place ; 

6thly,  The  circumstances  or  conditions 
under  which  the  covenants  are  to  be  per<- 
formed. 

And  in  preparing  the  covenants,  these  dif- 
ferent points  should  always  be  kept  in  view, 
or  at  least  as  many  of  them  as  are  applicable 
to  the  case. 
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Of  the  Theory  of  the  Law  as  it  applies  to  the 
Conveyance  by  Lease  and  Release. 

As  this  is  the  common  assurance  which 
obtains  in  general  practice,  and  as  settlements 
and  conveyances  in  fee  and  for  lives  to  pur- 
chasers and  mortgagees,  are,  for  the  most 
part,  made  by  lease  and  release,  almost  to 
the  exclusionof  every  other  species  of  assur- 
ance, it  is  important  that  every  part  of  the 
learning  connected  with  this  subject,  should 
be  fiilly  understood ;  and  it  will  be  conveni* 
ent  to  trace : 

1st,  The  origin  of  the  conveyance  and  the 
principles  on  which  it  depends. 

2dly,  The  parts. 

3dly,  Who  may  be  the  releasor,  and 

4thly,  Who  may  be  the  releasee. 

1.  In  respect  of  personal  qualifications* 
%  In  respect  of  estate. 
3.  In  respect  of  privity. 

4thly,  Of  the  form  of  a  lease  for  a  year. 

dthly.  Of  the  form  of  the  release  : 
And  in  the  progress  of  these  observations  it 
will  be  proper  to  distinguish  those  cases  in" 
which  the  lease  and  release  are  necessarily 
parts  of  the  same  assurance,  from  those  in 
which  the  release  may  operate  in  some  other 
mode. 
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1st,  Of  the  origin  of  this  assurance.  At 
the  common  law  the  conveyance  in  general 
use  was  feoffment,  and  livery  of  seisin  was 
the  efficient  part  of  this  conveyance.  The 
advantages  of  this  assurance,  in  passing  the 
freehold  by  right  or  by  wrong  \{a)  of  binding 
Aiture  as  well  as  present  rights  ;  and  of  re- 
storing, the  seisin  of  those  who  bad  been  dis«- 
seined  ;  gave  it,  in  more  early  times,  a  de»- 
cided  prefei'ence  over  every  other  species  of 
assurance  ;  and  as  lands  were  rarely  in  lease, 
but  the  possession  generally  accompanied  the 
conveyance,  this  was  the  only  species  of  assur* 
auce  whicli,  substantivelyand  of  itself,  could 
transfer  the  possession,  a^nd  complete  the  titie 
to  an  estate  of  freehold,  or  of  inheritance«(d) 
That  the  feoffment  might  operate  it  was 
essential  that  the  feoffor  should  be  in  posses^ 
sion,  or  should  have  the  possession  at  the 
time  of  nakiog  livery. (c)  Even  at  this  day 
a  feoffment  will  be  of  no  avail,  unless  the 
feoffor  is  in  possession  when  livery  is  made  ; 
or  livery  is  made  with  the  consent  of  the  per- 
son who  retains  the  possession.  The  tenant 
mq$t  even  give  up  the  possession,  at.leastibr 
this  occasion,  though  it  may  be  on  the^terms 
ofsuving  his  own  right.  It  has  been  accord-- 
ingly  decided^  that  livery  made  of  lands  in 


(a)  Co.  Litt.  9,  a.    366,  b.  3C7»  a. 
0)  Mh.  4  en.    Co.  Litt.335,b. 
(c)  Dyer,  106,  131. 
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the*posse$sion  of  a  termor,  with  the  consent 
of  that  person,  is  a  good  feoffment,  and  that 
the  term  may  be  saved  by  the  lessee,  in  conse- 
quence of  an  express  stipulation.(rf)  As  at  the 
common  law,  a  termor  was  considered  as  the 
bailiff(e)ofthe  freeholder,  rather  thanashav- 
inga  pennanent  interest  of  his  own ;  and  as  by 
the  rulesof  that  law,  before  they  were  altered 
by  the  Stat,  of  Hen.  VII !.,(/)  the  interest 
of  the  termor  might  at  any  time  have  been 
defeated  by  the  freeholder,  the  feoffment  as  a 
rightful  conveyance  was  considered  as  the  ap- 
propriate assurance  of  the  person  who  had  an 
,  estate  of  freehold,  conferring  a  right  to  the 
possession.  Two  other  cases  might  have  oc- 
curred at  the  common  law :  1st,  the  possession 
might  have  been  in  a  tenant  for  years,  or  for 
life,  and  the  intention  might  be  to  grant  a 
reversion  or  remainder  to  astranger ;  or  2dly, 
there  might  have  been  an  interest  for  years  or 
for  life,  or  other  particular  estate,  and  an  in- 
tention to  grant  afurther  interest  to  the  tenant 
of  that  estate.  The  common  law  provided  for 
each  of  these  cases.  A  grant  was  the  proper 
assurancefg")  for  the  conveyance  of  the  rever*- 
HOH  to  a  stranger.  This  assurance  was  equally 
proper  for  transferring  to  a  stranger  an  estate 
inremaindery  since  the  ownerof  thisreversion. 


(d)  Dyer,  3C2.     Shep.  T.  202. 

{e)  EssHv  on  the  Quantity  of  Estate,  ch.  Freehold. 

if)  2iH.8.  c.  15. 

ig)  Litt.  567.  *  Shep.  T.  227,  228. 
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or  remainder^  bad  not  any  right  to  theposse^r 
&ion,it  wasnot  competent  to  him  to  makefeoff- 
raent  of  his  own  authority ;  but  to  preserve 
the  notoriety  in  the  change  of  the  tenancy, 
and  tl:fce  certainty  of  the  person  who  was,  or 
who  even  might  become,  tenant  of  the  free* 
hold,  the  law  required  the  solemnity  of  a 
deed  by  way  of  grant,  to  be  perfected  by 
attornment^  of  the  person  connected  in  privity 
of  estate  with  the  reversioner  or  remainder-*- 
man. (A)  As  often  as  the  estate  of  the  tenant 
himself  was  to  be  enlarged  by  a  further  grant 
to  him,  his  consent  to  accept  the  grant  super*- 
seded  the  necessity  of  an  attornment. (t)  It 
also  superseded  the  necessity  of  livery  of  sei- 
sin ;  for  it  would  have  been  in  vain  to  deliver 
the  possession  to  a  person  to  whom  it  already 
belonged,  {h)  A  deed  was  required  even  in 
this  case,(/)  and  on  a  close  investigation  of 
the  authorities,  it  will  be  found  that  when- 
evier  a  grant  might  have  been  made  to  a 
stranger,  a  release  might  be  made  to  the  par-^ 
ticular  tenant^  under  the  circumstance  that 
such  person  was  the  tenant  whose  attornment 
would  give  pei*fection  to  the  like  grant  to  a 
&tranger.(i»)  From  these  deductions  it  seems 
to  follow  that  a  release  is  no  more  thigi  ^ 
■*■--*—--•—--—— —^-——'—'~-— '■^-^----——■■^-——^—— ^———^—-~— —^——^-^f—^-^— —^■^^——^—^-^— ^-^ 

(A)  Litt.  567.     Co.  Litt.  315,  b. 

(i)  Litt.  8.  578. 

(A)  She  p.  T.  206. 

f^  Shcp.  T.  227,  228. 

(m)  See  Litt.  ci)ip»  A)kt#raiMAl* 
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gmn^  to  t^e  p^rticttlair  tenant,  instead  of 
Wing  ^  grant  to  a,  »tr9Bg«r  ;^  aiyl  thi$  s^uiu 
?ttK?e^  in  9iU  pjfobabiliity,  tool^  its.  dievQiniiiar 
ti««  ol »  Felestfse  fr<Mp»  the  civciAmsUnDcss  of 
ita  being  9.  i-Qpethionr  of  the  %ct,  fey  itcluch 
the  lease  to  1)00  te»a»%  was,  uaade. 

It  iai  almost  oeedjbess  to  obsi^rve  tb^t  wbea 
w.  imtruHieot  m9.y  wp^nXe  as  ^  grant  to  a 
str9iig«r,  itmay^iw4er  tbe  likedivcvupistaiMesi 
tHtv^  thfe  efe^et  of  a.  gi»Bt  t<>  a  pecs^o,,  i^ho 
ajtf^y  h«s  a  |>ai}ti<;ujaf  e^t^Ae,  aHhoHgh*  for 
want  of  tbat  privity  wbAch.  ist  esseotiaj,  to  ibs 
oper^tio^,  by  w«y  0^  enl^Fgen^^At  0^  the  par-r 
ticukuT  e&tate,  it  Qsvoo^ii  be  vm^,.  W  plesi^ed 
94  a  release.  Tb<$  (wly  (UflGere^e^  boiKevei, 
tSf  that  th^  gsantee  mwk  plead  th^  ^sisurwce 
SA  a  gr9,nt,,ini»t«ad  of  pkading  it  9^%  release: 
«Uk4  befqve  the  Be<;:e6sity  of  tMt  ^eiiemony 
ism  sup^rsededk  ^ittornnaAnt  w^  essentia];  to 
the  ^idity  of  the  deedof  gra*it.(«) 

Fvom  the  text  book*.  J>nd  from  the  best 
atttbovitios,  it  might  b«  ioferred}  tbat  no 
«»t*te»  eii^eept  ^  ^8;(ato  giving  *  right  to  the 
Ii99«f4j«m,  can  be  ei»hirged  by  (ele^se*  The 
la(igH»i[oof  ^ii<l^i^«  ^)  vs^^"  Al£«a  if  a  man 
"  Wtiketb  hta;  land  to  «notb«c  for  terj;^  of 
-'  y^wik  i  if  tb^leswr  rfleasetq  the  lessee  all 
'^  his  rigbt,^o. ;  b^^^re  ^bat  th«  le^is^e  ba4 


(n)  Co.  Litt  aOO,  a.    Shep.  T.  9Mk 

(o)  tu  4S0. 


it 
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*^  entered  into  the  same  land,  by  force  of 
the  same  lease,  such  release  is  void,  for 
that  the  lessee  had  not  possession  in  the 
land,  at  the  time  of  the  release  made,  but 
«•  only  a  right  to  have  the  same  land,  by 
^'  force  of  the  lease  ;  but  if  the  lessee  enter 
*^  into  the  land,  and  hath  possession  of  it,  by 
^'  force  of  the  said  lease,'  then  such  release 
^*  made  to  him,  by  thefeoJFor{p)  or  his  heir, 
is  sufficient  to  him  by  reason  of  the  privity, 
which,  by  force  of  the  lease,  is  between 
them,  &c/'  Thecommentary  of  Lord  Coke 
(q)  )n  this  passage  shews  that  **  Before  entry 
**  the  lessee  hath  only  an  interesse  termini, 
^'  and  interest  of  a  term,  and  no  possession, 
^^  and  therefore  a  release  which  enures  by  way 
^^  of  enlarging  an  estate,  cannot  work  with- 
'^  our  a  possession ;  for  before  possession  there 
**  is  no  reversion."  And  JB/acAr^/oneinhisCom- 
mentaries.gVol.SSQjtreatingofthisassurance 
observes,  it  is  thus  contrived,  "  A  lease  or 
"  rather  a  bargain  and  sale,  upon  some/^ecti- 
**  w2V7ry(r) consideration,  for  one  year,  is  made 
by  the  tenant  of  the  freehold,  to  the  lessee 
or  bargainee  mow  this  without  any  inrol- 
ment,  makes  the  bargainor  stand  seised  to 
the  use  of  the  bargainee,  and  vests  in  the 
bargainee,  the  use  of  the  term,  for  a  year. 


{p)  Should  be  lesson 

iq)  270,  a. 

(r)  Shovld  be  valuable,  see  infra^  and  2  Inst.  671, 
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'*  and  then  the  statute  immediately  annexes 
*^  the  possession.  He  therefore,  being  thus 
**  in  possession,  is  capable  of  receiving  a 
**  release  of  the  freehold,  and  reversion, 
*^  which,  we  have  seen  before,  must  be  made 
'<  to  a  tenant  in  possession :  and  accordingly 
"  the  next  day  a  release  is  granted  to  him, 
^'  and  so  a  conveyance  by  lease  and  release 
'^  is  said  to  amount  to  a  feoffment.'^ 

In  another  place  the  learned  commenta- 
tor treats  of  the  necessity  of  an  estate  in 
jEN>^#e«<ioii  as  the  ground  work  of  a  release: 
This  is  not  very  accurate,  though  this  propo- 
sition is  less  objectionable  than  the  former. 
{s)  In  this  passage  he  is  taking  a  view  of  the 
ejSect  of  a  common  law  lease  and  release  of 
lands  held  for  an  estate  in  possession. 

By  these  expressions  of  his  predecessor, 
Mr.  Woodeson  has  been  led  into  some  diffi- 
culty, as  is  evident  fron>  a  passage  in  his  2d 
vol..  of  the  VinerianLectures.(/)  Heobserves, 
'^  Sir  Wm.  Blackstone  hints  at  a  doubt  for- 
**  merly  entertained  concerning  this  mode  of 
^*  conveyancing.  This  objection  was,  that 
*•  there  ought  to  bean  actual  entry  by  the 
''  lessee,  under  the  prior  indenture,^'  and 
concludes,  "  But  this  appears  to  be  a  very 
'^  groundless  scrupulosity  ;  and  to  oppugn 
'*  the  direct  sense  and  general  construction 
'^  of  the  statute.  Perhaps  a  more  solid  diffi- 


.AtaM. 


{s)  2  Black.  Cpm.  524. 
(t)  p.  302. . 
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'  iMlty  ariees  when  we  cotne  to  tiDitstdeir  hfo  w 
'  a  lease  and  viAeeait  oati  be  aviaitebte  ander 
'  th^  stattit6  of  uses^  where  a  reversion  or 
^  nnmnder  is  to  be  couve5^e(L  For  iiow 
^  can  the  vendor  bargain  axid  seU  tiie  jht^v 
^  ^ent p&ss€$9i<m  which  iie^s  not  himsedf  <en- 
^  titled  to  /invade  S  or  how  tmn  the  law 
^  supply  tfae*0cf4fa^  «e»/ry  -of  the  lessee,  when 
*  such  eti  try  would  be  wrongful  and  illegalf'^ 
Jfi  Sheppard'S  T^^uchstone,  (lei)  and  in 
S'heppard's  Abr.  {v)  a  passage  nearly  to  the 
same  import  is. fouiid,  biia^t  it  ctilntains  amaiK 
tidote  to  the  docrttine,  by  admi^ttiMg  that  lata 
estate  inrtl^enim  in  deed,  may  be  enlargod. 

In  these  several  passages^  except  the  pas- 
toge  from  Woodeson^  tflie  wond  fo&wsknn  is 
to  be  und€rc9to0fdas  applecabtetoio^te/eiif  «tfd/^ 
giving  a  pmsent  ot  fiatareiight  i^ei^oymtet. 
QDhe  phrase  has  been  bortowed  from  the 
StUtfltte  of  uses,  as  HdistingssEsfaiiig  these  'ttdes^ 
which  beoame  ^egal  estates^  and  ct>nfer4^ed 
vested  interests,  by^meansolfithd^tssfeatttte.  In 
short,  the  several  w^riters  have  kept  too 
ch)sely  to  the  modern  practice  of  a  lease  ^imd 
release,  as  partsof  the  same  assamnoe ;  instead 
df  opening  the  principles  and  learning  on  liiis 
subject  from  the  rules  of  the  cotntnon  law. 
That  these  expressions  tend  to  confound  is 
sufficiently  obvious  from  the  observation  ^f 
Mt.  Woodeson,  and  fr4!>ni  !the  difficulty    he 

(u)  Shep.  T.  3*21. 

(v)  8hep.  Abr.  Title  Release,  157, 158. 
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has  expeiieiiced  in  reconciUng,  with  princi- 
ple, the  practice,  as  applied  to  conveyances 
by  release  of  reversions  >aiid   remttinders.     If 
a  gentleman  of  Mr,  Woodeson^s    acknow- 
ledged attaiaraents  and  experience,  could  be 
led  into  a  difficulty  by  expressions  of  this 
sort,  faow  is  it  to  be  expected  that  students 
siooaid,  in  the  tearly  part  of  their  titodies, 
be  uble   to  understand,  in  their  technical 
sense,  phrases  of  such  doubtful  or  ambiguous 
meaning  t  Any  one,  except  a  lawyer,  nright 
read  the   Commentaries   of  Blackstone  on 
this  8ttb)ect,  and  without  any  imputation  on 
\m  judgment  ai^ive  at  the  conclusion,  that 
no  one  except  a  pereon  who  !md  the  ucfuul 
pgstemon  of  the  Und,   was    capable  of  a 
release  vk  enlargement  of  fais  estate.     The 
pointed  language  of  Littleton  and  of  Lord 
Coke,   taken   substantively    and    without 
the  cMitext,  might  be  considered  as  lead- 
ing to    the  ssjEot    conclusion.    Littleton, 
however,   meant    nx)thing   more    than   to 
maik  the  diffieMiiee  between  an  interesse  f dr- 
mikdj  and  a  term  for  jeairs.    The  former  19 
merely  an  itOenei^t  in  the  land,  und  not  an 
ettate,  wltiie  <tie  latter  is  an  actual  estate,  [w) 
The  interest, nrhiie  executory,  does  not  ad- 
mit ofenlai)geraeQt.<^)  it  maybe  released,  {z) 


iA<*. 


{w)  Co.  Litt.  270.  a.  46.  b.  and  Lilt*  S.  58. 
(y)  Co.  Litt.  4a,b. 
{z)  270,  b. 
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or  assigned,  {a)  but  cannot  be  surrendered  'i{b) 
though  ce  tain  acts  are  said  to  amount  to  a 
surrender  in  law  ;  nor  (as  it  is  said]  can  it  be 
confirmed  ;(c)  but  this  is  at  least  doubtful  y 
unless  the  proposition  be  applied  to  a  con- 
firmation in  enlargement  of  an  estate  :  for 
the  same  reason  that  an  interesse  termini 
Cannv>t  be  enlarged  by  release,  it  cannot  be 
enlarged  by  confirmation  \{d)  nor  is  an  inter-^ 
esse  termini  an  impediment  to  a  surrender, 
or  merger,  of  a  prior  interest,  in  a  more 
remote  interest. 

On  this  subject  of  possession,  some  of 
the  expressions  of  Lord,  Coke  are  not  more 
definite.  His  context,  however,  relieves  the 
question  from  all  difficulty.  From  this  wri- 
ter,(e)  and  also  from  Sheppard's  Touchstone, 
{J*)  Sheppard's  Abr.  {g)  and  Mr.  Butler's 
Annotations,  (A)  and  still  more  clearly  from 
first  principles,  it  is  to  be  collected  that  an 
estate  is  capable  of  enlargement,  although  that 
est^'te,  or  the  estate  for  years  or  for  life  is  a 
reversion  or  remainder,  and  consequently 
does  not  confer  a  right  to  the  immediate 
possession.  In  the.succeeding  division  some 
further  observations  will  be  introduced  illus* 


(a)  Co.  Litt.  46,  b. 

(b)  Co.  litt  338,  a.  Shep.  T.  301. 

(c)  Co.  Litt.  206,  b. 
(d\  l^hep.  T.  311. 
{e)  Co.  Litt.  270,  a. 
{/)  822. 

to)  157. 

[h]  Note  3  on  Co.  Litt.  270,  a. 
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trative  of  the  origin  and  history  of  the  lease 
and  release,  as  parts  of  the  same  assurance. 

2dly.  Of  the  principles  on  which  this  as^ 
surance  depends. 

The  difficulty  respecting  this  assurance, 
as  a  substitute  for  a  feoffment,  vanishes  when 
its  distinguishing  characteristics  are  exa-« 
mined.  In  its  principles  it  is  founded  on  the 
rules  of  the  common  law,  (i)  and  consists  of 
two  parts: — 

'1st.  An  assurance  creating  an  estate  to  be 
enlarged  ;  and, 

2dly.  An  assurance,  granting  another 
estate  in  enlargement  of  the  estate  thus 
created,  for  the  purpose  of  being  enlarged. 

The  practice  of  a  lease  and  release  as  parts 
of  the  same  assurance,  is  founded  on  the 
rule  that  a  particular  estate,  already  vested^ 
may  be  enlarged  by  the  release,  of  the  person 
who  has  a  reversion  or  remainder  expectant 
on  that  estate ;  so  as  the  two  estates  are  con- 
nected in  privity,  (k)  in  such  manner  as 
will  afterwards  be  noticed.  Since  conveni- 
ence  dictated  the  use  of  the  lease  and  re- 
lease as  parts  of  the  same  assurance,  so  in 
modern  practice,  the  object  of  the  lease  for 
a  year,  is  to  create  an  estate  which  shall  cer- 
tainly be  attended  with  the  requisite  privity, 
and  confer  an  interest  which  admits,  beyond 
all  doubt,  of  being  enlarged. 

(i)  Barker  v.  Keate,  2  Mod.  25L 
{k}  Co.  Litt.  27d,  ft. 
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To  a  vadid  feoffment,  it  is  necessary  dal 
livery  sball  be  made  (^)  by  Uie  feofior,  eitlMsr 
ifi  person  or  by  attorney  ;(m)  aiidsuch  iarery 
must  be  made  to  the  feoffee9(tt)  tn  persMi  4n 
by  attorney ;  and  an  attofoiey  idia  is  to  give 
or  ;iieceiv«  livery^  mwt  be  appoiuted  by 
deed.  (^)  AsraiMfices  intended  to  be  maflfe 
by  feoffmeat,  £requeati]r  ffeiled  of  effect  cm 
account  ^sMfne  error  attendiffig  the  <cereaia** 
ny  of  livery.  Besides  the  opei:ation  of  tbe 
anurajioe  is  suspended  tiil  livery  of  .seisin 
has  taken  place.  As  the  livexy  is  tbeesaen- 
tiai  part  of  tbe  asswrance^j^)  no  seisin  or 
estate  passes  till  livery  of  tkaA  seisin  is 
ms^de. 

The  owners  of  lands  lying  at «  distance 
fr4Mn  their  xesidenoe^  were  ,gieatlyemkbamss^ 
ed  by  this  suspense  in  traoBadtioais  cespecting 
their  property*  It  may  itBsooably  be  sop^ 
posed  that  no  purcbaser  ivouM  pay  hss  pwr- 
chase  jnoney ;  or  mortgagee  advamce  ttie  in- 
tended iloan  ;  tiU  his  title  iras  placed  on  a 
solid  and  certain  footing,  beyond  Abe  power 
of  the  seller  or  caortgagor^  to  desfioat  the  ifn* 
tended  sale  or  mortgage,  by  liveiy  in  the 
mean  tim^  tb  .some  other  person  i  or  by  a 


■^^"^'■'*^^*^"^*"*-'^^*^*^^'-~-^^*— ^^^^•*^-^-  •  ■  •  -— - 1  —  II 


^i  IitU«taD,IS.ayL 
(mj  Co.  Lkt.  48.  b. 
^  Vb. 
0)  lb. 

p )  Co.  Litt.  48. 
Mr.  Btttkr*4  Ndle. 
Co.  Litt  27J^  b. 
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K?»i3aft»<mtifike4tttlKni4:y  he  hadexeoorteil^ 
oar  .by  atay  other  acotdtot^  as  the  death  of  tive 
gfi^titor  4t>r  grantee.  Nor  %9ete  the  AHooamK 
lne»Ce8  fn«iGh  Itas^ ;  when  the  grant  w»s  of  ^ 
reversion,  or  remainder,  expectant  on  a  paiv 
ticalar  estate,  m  b  stiwiger^  My  tke  common 
hvw:,  atid  Uii  the  statate  for  the  amendment  «f 
tkt  lam^  i^)  'attornment  of  the  patbii^aiatr 
tenwit  Uras  Essential  to  the  vsdkh^  of  tbe 
gittnt)^f$  aed  the  tendtot  might  in  tauny 
oaM»,  iftthhold  'attonrakeBt :  or  the  grantor 
or  igrantee  might  die,  fateforc  aX^tormnent  iiad 
takeiv^tac^  fiack  6f  4)faese  trvmts  wonid 
daftattfae  gi^at ;  ibr  onless  attonmettt ma 
obtained  in  the  hfe-4iine  i>f  tibe^ranlbor,  and 
alM)  df  thfc  grantee,  t^')  Ibe  grant  tedttne 
kbopevatt'^e,  and  ifiKiled  of  effect.  AtmAa^ 
there  was  a  notoriety  attending  ^tiTety^  <yr 
^JSkxMma&aU  n^^iich  nmst  liaine  ^been  diisti^esiH 
kig  in  tramactioiB  of  delioaap^  which  >re^ 
quMed  seorocy  ;  and  in  giving  tbe  Mstory 
of  this  <aft9uMtaoe,  it  is  ssaid,  this  conveyance 
was  at  iftrst  o^ly  {>urpt>8dly  contrived  liy 
Sei^nt  .Ftnncis  MoonesittheTequest  oftbe 
Lord  Norris,  to  the  end  that  mmt  <fi  ^^tim 
kkidred  or  mear  refattioiis  should  not  take 
notice  by  ^any  search  of  pnbUc  fiecords  what 


((g)  4  Ann.  -oap.  l&  veot.  0. 
i^)  Xitt.«.5d7. 

{s)  *Co.  litt.  309,  a.    315,  iu  SirRowl.  Heyward*f  4m^ 
i  Co.  35. 
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conveyance  or  settlement  he  should  tnake  o( 
his  estate,  {t)  In  Barker  v.  Keate  also,  it  is 
stated  by  Lord  C.  J.  North,  that  Mr.  Serj. 
Moore  was  the  inventor  of  this  mode  of 
assurance. 

The  inconveniences  thus  experienced, 
naturally  led  men  of  extensive  practice,  to 
contrive  some  mode  of  conveyance,  by 
which  the  estate  might  be  transferred  imme-^ 
diately,  and  without  any  interval,  from  one 
man  to  another,  although  both  parties  were 
at  a  distance  from  the  lands  ;  and  without 
even. the  necessity  of  their  meeting  for  the 
purpose,  or  their  giving  any  written  autho-* 
rity  to  deliver  or  receive  the  seisin. 

It  must  have  been  observed,  that  the 
tenant  of  a  particular  estate  might  receive 
an  enlargement  of  that  estate,  without  any 
livery  of  seisin  to  him  or  any  attornment  by 
him  ;  or  even  though  another  person  was  in 
possession,  without  any  attornment  of  that 
person.  The  common  law  supplied  various 
instances  of  this  doctrine ;  and  several  autho^ 
rities,  applicable  to  this  point,  will  be  found 
in  the  sequel. 

The  steps  towards  this  assurance  seem  to 
have  been  progressive.  On  principles  of  tenure- 
the  proper  assurance  to  enlarge  the  estate 


(0  Fabiao  Phelip's  Treat,  on  the  Writ   of  Capias   19.  b.  4^. 
Reeves's  Hiat.  of  the  Com.  Law.  335.   Cruise's  Digest,.  4  Val. 

u.  1-96. 
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of  a  person  who  was  already  a  tenant   by 
virtue*  pf  a  particular  estate  was  a  release. 

Hence  it  occurred  to  make  a  lease  at  the 
common  law,  as  the  means  of  passing  the 
freehold,  or  even  the  inheritance,  without 
livery,  (w)  Such  instances  were  however 
rare,  and  very  little  accommodation  was  ob-» 
tained  from  this  arrangement,  as  it  was  the 
practice  to  enter  by  virtue  of  the  lease, 
prior  to  the  execution  of  the  release;  or 
when  the  lands  were  already  in  the  tenancy 
of  some  other  person,  the  attornment  of  that 
person  was  requisite  :  and  a  grant  would,  in 
that  case,  be  equally  efficacious  with  a  lease 
and  release  ;  and  it  may  reasonably  be  con- 
cluded that  the  lease  and  release  were, in  more 
early  times,  applied  only  as  an  assurance  of 
lands,  held  for  an  estate  in  possession,  (x') 
and  as  a  substitute  for  a  feoffment. 

When,  the  seller  or  purchaser  was  resident 
at  a  distance  from  the  property ;  or  the  pur- 
chaser was  so  circumstanced  on  account  of 
abseince,  &c.  that  he  could  .  not  within  a 
convenient  time  make  a  letter  of  attorney 
to  receive  livery  ;  the  necessity  for  a  sub- 
stitute for  livery  must  have  been  particu- 
larly felt ;  and  theactive  ingenuity  of  the  pro-» 
fession,  led  them  to  the  expedient  of  making 
a  lease  to  some  person  resident  on  the  spot. 


N. 


(m)  Barker  V.  Keate,  2  Mod.  252. 
(o)  lb. 
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merdj  for  the  purpose  c^  creatmg  a  partiea^ 
lar  estate^  that  the  lessee  might  e^ter^  a»4  the 
reversion  might  be  divided  ftom  the  posses- 
sion^ and  the  reT^raioi^  thus  serered,  might 
be  granted  ta  the  intended  purchaser,  and 
perfected  by  the  oHmmment  oi  the  oexpina} 
lessee.  Such  must  have  been  the  motives 
which  gave  rise  to  tbe  practice  noticed  by 
Leutl  C.  J.  North,  {wl  wh^n  he  observes^ 
^^  The  usual  conveyance  at  comnton  law 
^^  vas  by  Utoiha^nt,  to  which  ihery  and  9emn 
^  were  necwMiy,  the  possession  being  given 
*^  thereby  to  the  feoffee  :  but  if  there  was  a 
^  tenant  in  possession,  9Sid  so  livery  could 
'**  not  be  made,  then  the  reversion  was  grant-* 
^^  ed^  and  the  particular  tenant  always  at« 
^^  tomed;  and  upon  the  same  reason  it 
^*  was  that  afterwards  a  lease  and  release 
^'  was  held  a  good  conveyance  to  pass  an 
^'  estate  ;  but  at  that  time  it  was  made  no 
^^  qi^estion  but  that  the  lessee  was  to  be  in 
^^  actual  possession  before  the  release/'^ 

Such  grant,  it  must  be  remembered,  epe^ 
rated  strictly  in  the  mode  of  a  grant,  and  nc^ 
asai  release.  It  was  a  grant  to  a  stranger, 
and  not  the  repetition  of  a  grant  to  th^tenant:^ 
and  even  these,  and  the  like  contrivaiiees, 
were  rendered,  in  a  great  measure,  unneces* 
^^  by  the  statute  for  transferring  uses  intei 


(to)  Barker  v.  Keate>  2  Mod.  Sbl. 
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poasesmm  :{x)  a  statote  which  enaUcd  the 
ovner^  through  the  medium  of  a  coiiTeyaace 
to  uses,  to  vest  the  seisin  in  a  person  at  a  dis* 
tance:  for  this  purpose  a  feofffnent,  or  ac^^ 
cording  to  the  circnmstances  of  the  seisin  or 
ownership,  a  grant,  and  a  selection  of  a  pro- 
per person  to  receive  such  feoffment  or  grant, 
were  all  the  requisites  which  were  necessaiy. 
Still,  however,  there  must  hare  been  liveiy 
of  seisin  of  lands  held  for  an  estate  in  posses^ 
sion,  and  an  attormnent  by  the  tenant,  when 
the  grantor  had  merely  a  reversion,  or  re* 
maioder,and  transactions  were  exposed  to 
notorie^  by  the  necessity  there  existed  for 
lively  of  seisin,  orattommentof  the  tenant.  A 
hai^in  andsalemight  indeed  have  beenmade 
after  this  statute :  so  as  to  vest  an  estate  of 
freehold  or  inheritance  in  the  baigainee ;  but 
such  bargain  and  sale  required  inrohnent, 
and  the  inrolment  would  eipress  the  very 
language  of  the  transaction,  and  thus  give  it 
still  greater  publicity. 

In  the  progressive  steps  which  have  been 
noticed,  a  kading  principle  was  apj^ied  to 
practice;  and  the  only  inconveni^ieewlHeh 
nmained  was  the  necessity  of  entry  by  a 
lessee,  or  of  attornment  by  the  tenant,  who 
abeady  had  a  prior  estate. 

To  prevent  the  necessity  of  such  entry  on 


^^F^'^^iP— ^i.^^^— ^ii^f^— i^i— — —     .  ■   .■ 
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the  one  hand,  or  of  attornment  on  the  other^ 
must  have  been  an  object  of  improving  prac- 
tice, and  that  object  was  rendered  still  more 
important  by  the  circumstances  of  the  times, 
and  the  prospect  of  a  more  frequent  change 
of  property;  a  prospect  arising  from  the 
disposition  towards  commerce,  and  the  al- 
teration  in  opinion  respecting  the  pohcy  of 
military  tenures.  Mortgages  were  now  more 
common  than  at  more  early  periods:  and 
commercial  credit  would  not  allow  of  a  dis- 
closure of  transactions  of  this  sort.  Found- 
ed on  confidence,  they  required  secrecy. 

In  the  reign  of  H.  8.  (y)  the  statute  for 
transferring  uses  into  possession^  was  pass- 
ed into  a  law.  By  that  statute,  uses  were 
transferred  into  estate.  Various  were  the 
means  by  which  uses  were  created.  A  bar- 
gain and  sale  was  one  of  these  means,  and 
such  bargain  and  sale  might  be  for  years^  for 
life,  or  in  fee.(2;)  Shortly  after  the  statute  of 
uses  was  passed  into  a  law,  the  statute  of  ii^* 
rolments(a)  was  enacted.  The  object  of  this 
statute(6)  was  to  introduce  aceremony  which 
should  be  attended  with  notoriety,  as  a  sub- 
stitutefortheceremony  of  livery,  attornment. 


(y)  27  H.  8.  c.  10. 

(«)  Shep.  T.  218,    2  Black.*  Com.  338.    2  Inst.  671. 

(a)  27  H.  8.  c.  16. 

\h)  Note  to  Co.  litt.  48,  a. 
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&c.  and  it  renders  it  necessary  that  all  barr 
gains  and  sales,  under  the  statute  of  uses,  fo;* 
an  est^ie  of  inheritance  of  freehold,  shall 
be  inroUed  vfithlxi  a  limited  time :  yiz,  s\ji 
Im^ar  months ;  but  t)^is  stati^tie  is  silent  re- 
specting the  inrplment  of  bargains  and  $al^ 
fi>r  years;  ^nd  in  the  reign  of  Queen  Elif^r 
beth  several  points  were  resolv.ed :  an,d  t^ey 
mpst  ^ave  h^-d  qons/jdpfable  in^U^nce  in  rer 
gi^latjLng  tl;ie  practice^  and  in  introducii^g  th^ 
b^ga^p  ^d  ;^le  as  a  ^Qj^ndation  for  the  f^r 

In  Sir  Rowland  fleywardr9  case,  (c)  the 
doctrine  of  th6  court  was,  ^*  When  a  man 
^f  9p'^Gd  of  land  in  fee  for  money,  demises, 
^'^  g^^uM^s,  bargains  and  sells  his  land  for  yeans, 
>^  be^  wj^ch  is  owner  of  the  lands  by  his  eX'* 
"  l^ress  grant,  gives  Section  to  the  lessee 
*'  to  take  it  by  the  one  way  or  the  other,  for 
^*  be  J^?^  sole  power  to  pass  it  by  demise  or 
**  barg^n,  suid  therefore  the  law  will  not 
''  ,10;^  construction  against  sucl^  expnei^ 
I'  gr^t/^  And  Lord  Coke  says,  ^'It  wa» 
''  figreed  ^tliat  if  this  interest  should  ta,|^f 
''  je^^ct  by  bfiirgain  and  sale,  then  an  attom- 
*•  ^ent  is  ifot  necessary,  for  the  statute  x?f  ^7 
''  JienfCyVlll.c.  JO. ofuses,dothexecute>th€ 
<'  pps^ession  tp  it,  ajid  t be  statute  Qf  27  Hei)* 
''  tyY}!^.  c.  jl6,  o^^nro]ments,  i^otb  not  e;c- 

TT^'i^P*— I    III       '    ■'■  -  ■      I        ■ I  ■    I   ",ifft 
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'•'  tend  to  it,  because  no  estate  of  freehold 
"  passes,  but  only  an  estate  for  years.  Also 
*'  at  this  day  an  use  and  interest  pass  in  a 
*^  manner  t/no^a^w  together,  in  an  instant/' 
And  the  7th  Resolution  in  this  case  was, 
"although  the  lessees  in  the  case  in  ques* 
***  tion  have  entered  generally,  yet  they  may 
*'  afterwards  elect  either  to  take  by  the  de- 
mise or  by  the  bargain  and  sale ;  for  their 
general  entry  cannot  be  any  determination 
"  of  their  election,  more  than  if  one  beexe- 
*'  cutor  and  devisee  of  a  term,  and  he  enter- 
"  eth  generally,  it  is  no  determination  of  his 
"  election/^ 

And  at  the  conclusion  of  the  Report  it  is 
stated  that  the  lessees  made  their  election 
to  take  by  bargain  and  sale,  and  thereupon 
they  had  rents,  which  otherwise  they  could 
not  have. 

In  Fox's  case,  (d)  the  facts  were,  that  Ed- 
ward Fox  granted  the  lands  to  Smallman  and 
Others  for  lives,  and  afterwards  in  considera- 
tion of  50/.  demised  them  to  Thomas  Powys 
for  99  years,  at  a  yearly  rent  of  40^.  and  the 
only  point  in  the  case  was,  whether  the  demise 
and  grant  to  Thomas  Powys  should  amount 
to  a  bargain  and  sale,  so  that  the  reversion 
with  the  rent  should  pass  to  Thomas  Powys 
by  the  statute  of  uses,  without  any  attorn- 


^ 


[d]  8  Rep.  9S. 
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merit :  and  it  was  adjudged,  "  That  the 
**  demise  and  grant  upon  consideration  of 
*'  50/.  amounted  to  a  bargain  and  sale 
*'  for  the  said  years,  for  in  case  when  a  frect- 
**  hold  or  inheritance  shall  pass  by  deed  in- 
*'  dented  and  inrolled^  it  need  not  have  the 
*'  precise  words  of  bargain  and  sale ;  but 
^^  words  equipollent,  or  which  do  tanta- 
^*  mount  are  sufficient-(e)  That  the  intent  of 
**  the  grantor  may  be  well  collected  that  he 
*'  did  intend  that  the  grants  should  take 
*'  effect  presently,  and  should  not  depend 
*^  upon  any  subsequent  attornment,  for  the 
*'  rent  reserved  thereupon  was  payable  pre- 
*^  sently,  and  therefore  it  will  be  reasonable 
*^  that  Thomas  Powys  the  lessee  should  have 
**  the  rent  reserved  on  the  first  lease  for  lives 
^  presently,  and  that  he  cannot  have  before 
*^  attornment,  which  perad venture  will  never 
*^  be  made,  and  eo  potius  because  the  said 
*^  Thomas  has  no  means  to  compel  the  first 
**  lessees  to  attorn  :  but  if  it  shall  pass  as  a 
**  bargain  and  sale,  it  shall  be  presently  exe- 
*'  cuted  by  the  statute  of  27  Henry  VIII.  for 
^*  there  needs  no  inrolment  in  this  case,  be- 
**  cause  but  a  term  for  years  passes  and  no 
**  estate  of  freehold,  and  there  needs  no  at- 
"  tornment,  because  it  is  executed  by  the 
**  statute ;  and  by  this  construction  every  one 


\e)  7  Rep.  40,  b.  BedeVs  case.  Barker  v.  Keate,  2  Mod.  249. 
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**  will  have  remedy  for  that  which  he  ought 
*^  to  have.** 

Fromthe  cases  to  which  reference  has  been 
made,  it  was  easily  to  be  collected  that  a 
particular  estate  for  years  might  be  created 
by  bargain  and  sale,  and  neither  entry ,  at-^ 
formneiit,  or  inroiiment,  was  essential  to  the 
efficacy  of  this  assurance.  The  bargain  and 
isale  passed  an  use,  and  the  use  was  executed 
by  the  statute  of  27  Henry  VI 1 1,  for  transfer- 
ring uses  into  possession,  and  the  use  became 
a  term,  in  other  words,  an  actual  eHate  ;  and 
the  bargainee  was  without entiy,  precisely  rn 
the  sau]e  circumstances  as  a  lessee  at  the 
common  law  was  after  entry  or  attornment^ 
with  the  difference  only  that  a  bargainee 
could  not  maintain  trespass[f)  for  any  injuiy 
to  the  possession,  until  he  had  actually  en- 
tr  ed;  but  this  was  a  circumstance  which 
though  it  affected  the  remedy  for  injuries  to 
the  possession,  was  not  of  any  importance  in 
the  consideration  of  the  principles  on  which 
the  doctrine  of  releases  in  enlargement  of  a 
vested  estate  for  years,  depended. 

This  common  law  doctrine  of  enlargement 
equally  extends  to  estates  of  freehold  and  es- 
tates for  years. (g)  But  as  an  estate  of  freehold 
couM  not  be  created  without  obtaining  livery 


(/)  Cro.  Jac.  604.    Lutwich  v.  Mitton,  Owen  87.    Green  y. 
Wi8«fen«Ti»  Carthew,  06. 

(g)  LittletoD,  Sect  450, 45a 
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bfseisin,  attornment  pn  a  grant,  or  inrolroent 
on  a  bargain  and  sale,  an  estate  for  years 
alone  afforded  the  convenience  which  was  so 
desirable. 

The  matevi»l  point  for  consideration  was, 
whether  an  estate  for  years  created  by  bar^ 
gain  and  sale  was  capable  of  enlargement  by 
the  release  prior  to  entry  %  And  the  learning 
and  researches  of  the  conveyancers  of  that 
day,  aided  by  the  decisions  which  took  place 
on  the  statute  of  uses,  and  which  have  been 
111  ready  stated,  enable  them  with  safety  and 
certainty,  to  arrive  at  the  conclusipu,  that 
such  estate  being  actually  vested,  was  capa#- 
ble  of  enlargement,  in  the  same  manper  and 
4ipon  the  same  principles,  that  an  estate 
<:r€ated  by  common  law  demise  was,  aft^ 
€ntry,  capable  of  enlargement.  The  decisions 
jin  hutwich  V,  Mitlorij  (Ji)  and  Barker  v. 
KeatCj  (i)  confirmed  these  opinions^ 

In  Lutwich  V.  Miiton  it  w£^s  resolv/gd  by 
the  two  Chief  Justices,  Montague  ^.nd 
Hobart,  and  by  Tanfield,  Chief  Baron, 
"  That  upon  a  deed  of  bargain  and  sale 
"  for  years,  whereof  he  hiraself(A:)  is  in  pos- 
"  session,  and  the  bargainee  never  entered, 
^'  if  afterwards  the  bargainor  mal^e  a  grant 
^^  ctf  the  reversion    (reciting  thjs   lease,)  (/) 

(A)  Cro.Jac.  0«4. 

(jj  «  Mod.  2^. 

(k)    Tiie  bargainor. 

(^)  ^Sttcli  Fecital  is  aot  absolutely  neoeogary.  For  4he  Fcaaons 
stated  in  another  part  of  these  observations  it  is  prudent  to 
insert  it. 
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*^  expectant  upon  it  to  divers  uses,  that  it 
"  is  a  good  conveyance  of  the  reversioiH 
*^  and  the  estate  was  executed  and  vested 
"  in  the  lessee  for  years  by  the  statute,  {m) 
**  and  was  divided  from  the  reversion, 
**  and  not  like  to  a  lease  for  years  at  the 
•*  common  law  ;  for  in  that  case  there  is 
'^  not  any  apparent  lessee  until  he  enters,  but 
"  here,  by  operation  of  the  statute,  it  absoi- 
•*  lutely  and  actually  vests  the  estate  in  him 
**  as  the  use,  but  not  to  have  trespass  without 
"  entry  and  actual  possession  ;  wherefore 
**  they  wouldnot  permit  this  point  to  be  further 
^*  argued. ^^ 

In  Barker  v.  Keate,  Lord  C.  J.  North, 
speaking  of  the  conveyance  by  lease  and  re- 
lease said,  *'  At  first  when  this  sort  of  con- 
"  veyancewas  used,  the  lessee  upon  the  lease 
"  for  a  year  did  always  make  an  actual  entry, 
"  and  then  came  the  release  to  convey  the 
"  reversion,  but  that  being  found  trouble- 
**  some,  the  constant  practice  was  to  make 
'^  the  lease  for  a  year  by  the  deed  of  bargain 
"  and  sale,  for  the  consideration  of  five  shil- 
^'  lings,  or  some  other  small  sum,  and  this 
**  was  held,  and  is  so  still,  to  be  good  with- 
*'  out  any  actual  entry,  and  the  bargainee 
**  thereby  is  capable  of  a  release,  (though  he 
**  cannot  bring  an  action  of  trespass  without 
"  entry  :)  for  when   money  is  the  considera- 


(m)  27  H.  &  c.  10. 
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''  tion  of  making  the  bargain  and  sale,  it  is 
"  executed  by  the  statute  of  uses,  and  so 
**  the  release  upon  it  is  good,  but  if  the  deed 
**  be  not  executed  it  is  otherwise/'  And  in 
delivering  the  judgment  of  the  court  in  the 
same  case,  the  same  C.J.  observed,  '*  After 
**  the  statute  of  uses  it  became  an  opinion, 
**  that  if  a  lease  for  years  was  made  upon  a 
*'  valuable  consideration,  a  release  might 
*'  operate  upon  that  without  an  actual  entry 
"  of  the  lessee,  because  the  statute  did  exe- 
/^  cute  the  lease,  and  raised  an  use  presently 
*'  to  the  lessee .'' 

*'  The  lease  and  release  are  but  in  nature 
•^  of  one  deed,  and  then  the  intent  of  the 
'^  parties  is  apparent,  that  it  should  pass  by 
**  the  statute,  and  eo  instante  that  the  lease  is 
'*  executed,  the  reservation  is  in  force." 

It  was  some  time,  however,  after  the  first 
adoption  of  the  lease  and  release,  before  the 
profession  were  reconciled  to  the  assurance, 
(w)  Difficulties  were  suggested.  They  arose 
from  a  misapprehension  of  the  principles  on 
which  the  lease  and  release,  as  applied  in 
modern  practice,  were  founded :  from  ap- 
plying the  common  law  learning  to  an  as- 
surance depending  partly  on  a  bargain  and 
sale,  which  is  an  assurance  deriving  its  effect 
from  the  statute  of  uses.(o) 


(n)  2  Black.  Com.  339. 

(o)  Barker  v.Keate,  already  citedU 
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While  the  profession  read  Littleton,  or  Lord 
Coke's  comments  in  a  literal  sense,  as  requir- 
ing that  there  should  be  an  estate  accofaiT 
panied  with  actual  possession^  and  not  merely 
a  vested  estate  giving  a  present  right  of  pre- 
sent or  future  enjoyment,  they  werfe  pefr 
verting  the  use,  and  the  object  of  this  spe- 
cies of  assurance ;  and  were  reasoning  on 
principles   which    were  inapplicable.     The 
cases,   however,  of  Lutwichw.  -Mitton,  and 
Barker  and  Keate,  renioved    these  doubts, 
and  from  that  period,  the  lease  and  reiease 
may  be  considered  as  having,   for  all   pur- 
poses  of  general  practice,   [p)  supfefseded 
every  other  assurance,  and  as  having  been 
applied,  with  equal  reason,  ahci  Mth  equal 
security,  in  conveying  lands  held  ibr  an  estate 
in  possession,  and  lands  held   for  dh  estate 
in  reversion  or  remainder.  We  have  the  au- 
thority of  Lord  C.  J.  North,  in  hisjudgtne'rtt 
given  on  Barker  v.  Keate,   that  '*  The  c^se 
^'  put  by  Littleton  in  section  459,  is  put  at 
^^  the  common  law,  and  hot  upon  the  statute, 
**  when  he  saith  that  if  a  lease  be  made  f6r 
**  years,  and  the  lessor  releaseth  all  his  right 
**  to  the  lessee  before  entry,  such  reieasfe  is 
**  void,  because  the  lessee  had  only  a  right, 
^'  and  not  the  possession  which  Lord  Coke 
**  in  his  comment  calls  an  ihteresse  termini^ 


(jp)  ^  Black.  t?oin.  «89. 


^  and  that  such  release  lihall  not  entire  t6  tfn- 
"  large  the  estate  without  the  possession, 
**  which  is  very  tnie  at  the  common  law,  but 
*^  not  upoh  the  statuteof  uses.  And  it  was  de-i 
"  termined  that  there  \vas  noneedof  an  actual 
**  entry  to  make  the  l^sfee  caj}able  of  the  fe- 
""'  Ifease,  tor  by  virtiie  of  the  statute  he  shtill 
"  be  adjudged  to  be  in  actual  possession/^ 
It  cannot  be  tod  strongly  impressed  on  iht 
mind  that  the  part  of  this  assurance  which  ii 
called  a  lease,  operates  in  most  cases  as  a 
bargain  and  sale,  and  is  Ah  assurance  through 
Ihfe  medium  of  the  statute  of  uses,  and  not  «t 
common  law  demise.  However,  (as  may  b^ 
fcOllected  from  Heyibafd^s  case,  {q)  and  Fx>ai^t 
case)y  (r)  it  is  in  the  option  of  the  person  T^ho 
claitns  under  this  assurance  to  Use  the  i$atne 
either  as  a  common  law  demise;  with  a  releasfe 
ill  enlargement  of  th6  estate ;  or  as  a  bargain 
and  sale>  through  the  medium  of  the  statutettf 
Uses,  with  a  like  release  in  enlargement.  But 
the  general  mode  of  pleading  this  asstt- 
i'atlce  ascribes  to  the  lease  for  a  year,  thfe 
d^eration  of  a' bargain  and  sale  under  thfe 
statute.  This,  however,  is  not  necessary;  and 
when  circumstances  will  admit,  th6  leasie 
hiay  be  pleaded  as  a  demise  by  the  commoh 
law,  perfected  by  entry  \{8)  and  if  the   per- 


{q)  2  Co.  25. 
r)  8  Co.  93. 
>)  Keywfird'liDaft,  8  Go,  ^^ 
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son  who  makes  the  conveyance  has  a  remain^ 
der  or  reversion,  the  lease  maybe  pleaded  as  a 
grant  of  that  remainder  or  reversion  for  the 
term.  Indeed*  in  the  case  of  corporations  it 
has  been  doubted  whether  they  can  stand 
seised  to  an  use,(/)  and  as  a  consequence 
whether  a  lease  made  by  them  can  operate  as 
a  bargain  and  sale,  through  the  medium  of 
the  statute,  so  that  a  release  in  enlargement 
may  be  effectual.  For  this  reason  it  is  gene- 
rally advised,(w)  that  corporations  should  con- 
vey by  feoffment,  instead  of  lease  and  re-^ 
lease ;  or  that  there  should  be  a  lease  and  re-^ 
lease,  and  an  entry  by  virtue  of  the  lease,  be- 
fore the  release  is  taken,  so  that  there  may, 
prior  to  the  release,  be  a  term  at  the  common 
law  capable  of  enlargement.  Nor  will  it  be 
safe  in  practice  to  depart  from  this  caution* 
But  as  it  has  been  decided  that  a  corpora- 
tion may  give  an  use,(i?)  though  they  cannot 
stand  seised  to  an  use,  there  are  grounds  to 
contend  that  anassuranceby  a  corporation  by 
a  lease,  operating  as  a  bargain  and  sale,  and 
by  a  release  in  enlargement,  would  be  sup- 
ported. The  assurance  by  lease  and  release  is 
absolutely  necessary ,  now  that  the  necessity  of 
attornment  is  superseded,  in  those  cases  only. 


(0  Bacon  on  Uses,  347.    Shep.  T,   508.     Mr.  Bntlefs  Note 
to  Co.  Litt.  271,  b. 

(te)  Butler's  Note  to  Co.  Litt.  271,  b. 

(v) Case,  ILeon.  188.    2  Leon.  121.    3  Leon.  175. 
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in  which  it  is  substituted  for  a  feoffment,  so 
that  the  freehold  or  inheritance  could  not  be 
passed  without  a  feoffment,  or  a  lease  and 
release  as  countervailing  a  feoffment,  or  a 
bargain  and  sale  inrolled  under  the  statute 
of  Hen.  VIII. 

In  a  variety  of  instances  which  occur  in 
every  day's  experience,  the  lease  and  release 
are  used,  when  a  mere  grant  by  a  single  deed 
would  be  sufficient.  But  as  the  validity  of 
the  grant  would  depend  on  evidence,  that  the 
grantor  had  merely  a  reversion  or  remainder, 
and  consequently  it  would  be  incumbent  on 
the  person  claiming  under  this  assurance, 
to  shew  that  there  was  a  previous  existing 
particular  estate,  the  lease  for  a  year  is  taken, 
by  way  of  caution,  that  the  grantee  may 
have,  in  his  own  hands,  evidence  of  the  ex- 
istence of  a  particular  estate  capable  of  en- 
largement. 

So  rent  charges,  tithes,  &c.,  may  pass 
merely  by  grant  ;{w)  nor  is  it  usual  when 
they  are  conveyed  separately  from  other 
property,  to  use  any  other  mode  of  assur- 
ance. They  may,  however,  be  effectually 
conveyed  by  lease  and  release. 

On  the  effect  of  a  grant  to  pass  a  remainder 
or  reversion,  {x)  Mr.  Fearne  seems  to   have 


(w)  Shcp.  T.227. 

{x)  Fearne's  Posth.  Works,  Reading  on  the  Stat,  of  Inroll- 
ments,  p.O. 
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fallen  into  an  unaccountable  mistake.  ^  He 
treats  it  as  absolutely  necessary  that  there 
should  be  either  a  lease  and  release^  or  a  bar- 
gain and  sale  inrolled. 

On  this  mistake,  it  is  sufficient  to  observe, 
that  at  the  common  law,  a  grant  was  the  only 
mode  by  which  a  reversion  or  remainder  could 
be  transferred(y)  from  the  owner  to  a  ^^ran^er  ; 
and  the  common  law  has  in  no  respect  beeo 
altered,  except  in  dispensing  with  the  neces^ 
sity  of  attornment,  (z)  as  essential  to  the  per^ 
fection  of  a  grant. 

It  is  said  a  lease  and  release  countervail  ft 
feofiment.((i)  By  this  expression  it  must  be  un^- 
derstood  that,  considered  merely  as  a  convey- 
ance, this  assurance  has  the  operation  of  a 
feoffment,  and  that  it  has  this  operation  ao 
far  only  as  it  is  a  conveyance  of  an  estate  of 
freehold  or  inheritance  in  possession ;  not  that 
it  has  any  of  the  collateral  qualities  of  afeoff- 
ment ;  as  divesting  estates  of  strangers ;  purg- 
ing disseisins ;  creating  discontinuances,  and 
the  like.(6)  On  thecontraiy,  an  assurance  by 
lease  and  release  operates  only  as  a  grant,  and 
passes  no  more  than  the  parties  may  rightr 
fully  pass  ;  and  in  these  respects  it  is  said  to 
be  an  innocent  or  a  rightful  conveyance. 

i    I         I       >  I         •  I    I   ■  !■.   1.  I        I  m  I    I     Ml    I  III  I  ■  ^i— ^ 

.     (y)  Co.  Litt.  49,  a.     Shop.  T.  2*27,  228. 

(2)  4  Ann.  c.  16.  s.  9. 

tn)  Oo.  Litt.  ^07,  a.  ^  Blsck.  €om.  889.  Siifnu  And  Mr, 
Butler*8  Note. 

{b)  Seethedifilinctions  in  Vin.  Abr.  FeoAnent,  B.  2,  jpl-  1. 
»nd  the  Note.  LitUetoib  «M1  606.  Scour's  Cuiw  10  Ccn  95. 
Machel  V.  dork,  2  Salk.619.  Doeex  dem«  Odioroef.  WhitehfiM), 
3  Burr.  704. 
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« 

Id  many  particulars  there  is  a  difference 
between  a  feoffment  and  a  lease  and  release. 
Afeoffment  ssustbeToundedom  tht  possession, 
{e)  and  it  must  necessarily  pass  the  seisdn^ 
wbether  it  was  at  the  time  of  livery  in  the 
feoffor^  or  in  a  stranger.  Thus  a  feoffment 
may  be  a  wrongful  conveyance^  operating  as 
a  disseisin  of  some  other  person ;  andalthough 
the  feoffor  has  merely  an  estate  for  years«(^ 
fyr  life,  (e)  or  in  tail»(jf )  or  even  a  naked  posr 
sessuHi^)  Hence  the  obseryatiDus  of  Mr. 
JKjiawler,  in  his  leai^ned  argument  in  Taj^ 
lor  V.  Hordcj    1  Burr.  60.  that  "   a  feofi^ 

sBttKt  operates  on  the  possession,  without 

any  regard  to  the  estate  or  ioterest  of  tbe 
^  feeEfor;"^  and  again^ ''  it  is  most  cleax  that  a 
"  feoffment  may  be  made  by  any  person  in 
^^  possession/' 

In  a  feoffment  also,  livery  is  the  essential 
f»srtofthe.€onveyance.(A)  The  deed  or  charter 
^  fedffUMnt  is  merely  evidence  of  the  grant. 
lEt  is  in  some  cases  only  that  such  charter 
of  feoffment  is  necessary,  but  a  lease  and 
release  are  merely  a  rightful  conveyance,  (i) 


M 

cc 


JM^*»~*'**«»"«^''»"^-"*T"»'~"»'*^""^*~~~~*"**~^"^'**"~'^"^''^*'^^'^^^^'^^^"" 


(c)  Co.  Litt.  9,  a.  366,  b.  367,  a,  328,  a.  LitU  611.     Read 
V.  ErriDgton,  Cro.  £liz.  321. 

.{d)  Litt.  ail.  CQaiu..aaQ»  b. 

{e)  lb. 

(/)  Litt.  8.  599. 

U)  2  Inst.  412. 

(«)«b^.T.2M. 

(i)  Litt.  600,  606. 
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and  there  must  be  a  seisin  as  a  foundation 
on  which  they  may  operate.  They  pass 
that  degree  of  interest  only  which  is  in  the 
grantor,  and  it  is  for  this  reason  called  an 
innocent  conveyance,  [k)  And  a  lease  and 
release,  either  at  the  common  law,  or  through 
the  medium  of  a  bargain  and  sale^  cannot  be 
pleaded  as  a  feoffment.  (/) 

In  discussing  the  origin  of  the  assurance 
by  lease  and  release  it  has  beeti  necessary  to 
advert  to  the  principles  on  which  it  is  ground- 
ed :  it  will  here  be  proper  to  enumerate  the 
more  leading  points  ;    they  are, 

Ist^  By  the  doctrine  of  the  common  law^  a 
vested  interest  for  years,  either  in  possession, 
reversion,  or  remainder,  may  be  enlarged  by 
release. 

2dly,  A  lease  for  years,  at  the  common 
law  of  lands  in  possession,  will  not  give  an 
actual  estate  till  entry ;  but  a  lease  for  years 
of  lands  in  reversion,  will,  now  that  attorn- 
ment is  rendered  unnecessary,  give  an  actual 
estate  without  either  entry,  attornment^  or 
other  ceremony. 

3dly,  A  bargain  and  sale  for  years  may 
give  an  actual  estate  prior  to  entry. 

4thly,  An  estate  arising  from  a  bargain 


{k)  Supra,  p.  236. 

(0  Broke  Feoffment,  pi.  44.    Vin.  Abr.  Feoffment,  B.  2. 
pi.  1. 
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and  sale  for  y ears»  may  vest  instanter,  (m)  and 
be  enlarged  by  release  ;   and 

Lastly,  The  object  of  the  lease  for  a  year, 
more  properly  denominated  a  bargain  and 
sale  for  a  year,  is  to  create  such  particular 
estate  as  may  be  enlarged  by  release. 

2dly,  Of  its  Parts. 

A  lease  and  release  are  considered  in  law  B.i 
constituting  one  assurance,  an  assurance  which 
consists  of  two  parts,(n)  perfectly  distinct, 
each  producing  its  own  particular  operation. 

1st,  Of  a  lease  for  a  year  or  some  other 
short  period,  measured  by  a  definite  space 
of  time  so  as  to  be  a  chattel  interest ;  and 

2dly,  Of  a  release  in  enlargement  of  the 
estate,  created  by  the  lease.  It  is  of  the 
essence  of  this  assurance,  as  a  substitute  for 
afeoffment,  that  there  should  be  a  lease  creat- 
ing a  particular  estate,  and  separating  the 
same  from  the  inheritance  ;  so  that  there 
may  be  a  reversion  expectant  on  the  parti- 
cular estate ;  for  unless  a  particular  estate  is 
created,  there  does  not  exist  any  interest  ca- 
pable of  enlargement. (o)  On  the  other  hand, 
unless  the  inheritance  is  divided  from  the 
possession  by  means  of  a  particular  estate, 
there  is  no  interest  of  that  particular  species 


^iw»i 


(m)  See  the  next  division, 

(n)  Barker  V.  Keate,  2  Mod,  252. 

(©)  Co.  Litt.  279. 


trhtcb  c?w  be  granted  by  wfiy  of  releiiS€.(p) 
The  reasons  given  ^gainat  a^  ^^suFa^ce  by 
l€M9  ftt  the  common  Jaw,  j^nd  release  bejkre 
the  entry  of  the  les«e?,  woul4  apply  with 
tquol  and  9tiU  greater  force  9s  nn  gujbhority 
for  this  point.  The  object ion6^(^)  it  may  be 
remembered,  were. 

First,  that  there  was  merely  an  inferesse 
termi»h^^d  notansictualtermi  or  estate ;  and 
the  objection  is  applied  with  still  greater 
weight  vwhen  there  is  not  any  interest  what- 
ever, either  by  way  of  interesse  termini  or 
Qthejrwise.  The  other  objection  was,  that 
there  was  not  any  reversion  divided  fro^i 
the  possession,  and  a£  a  consequence,  there 
wa8  not  only  the  wapt  of  an  interest  capable 
pf  (;nlargpm«nt,  but  there  was  also  a  defi- 
ciency of  that  species  of  interest^  which  was 
the  subject  of  a  grant^  capable  of  being  j)j6ls8- 
ed  by  deed,  withput  livery,  inrplraent,  §cc. 
(r)  Jtence  this  assurance  is  constituted  pf  two 
afits,  one  perfectly  distinct  frpru  the  j^ther, 
thougb  both  »re  t^ken  into  consideratipn 
by  the  law  as  parts  of  the  same, assurance,  {s) 

The  lease  for  a  year  is  usually  contained  in 

a  4eed9  .either  poll  or  indented,  A  ^l^ed  is 
npt  essentially  necessary  to  the  operation  of 
tbp  lea3e,»  hut  it  is  essential  to  the  validity 
of  the  release ;    for   the   release   creates  a 

(/))  Co.  Lit.  3381. 

(q)  Co.  litt.  270,  a. 

(r)  Co.  Lilt.  49,  a.    Shep.  T.  227. 

(i)  Barker  v.  Kcate,  2  Hod.  252. 
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particular  estate,  and  the  remaining  interest 
of  the  grantor  is  a  rCTemon,  and  this  reversion 
cannot  be  transferred  without  a  grant ;  and  a 
grant  cannot  be  loade  without  a  deed.(/) 

In  point  of  law,  and  generally  in  point  of 
fact,  an  assurance  by  lease  and  release  con-* 
sists  of  two  distinct  acts  contained  in  two 
distinct  instruments. 

1st,  Of  a  lease  for  a  year^  in  one  instru- 
ment, dated  on  one  day,  and, 

2dly,  Of  a  release  of  the  freehold  or  inhe- 
ritance, in  another  instrument,  dated  on  the 
next  succeeding  day. 

It  has  been  said,  both  these  instruments 
may  be  contained  in  the  dee^,  and  writtea 
on  the  same  parchment. 

Beyond  all  question  the  two  instruments 
may  be  dated  on  the  same  day,(u)  and  may 
be,  and  generally  are,  executed  in  the  same 
instant  of  time.  In  correct  practice  the  exe-* 
cution  of  the  lease  for  a  year  ought  to  pre- 
cede the  execution  of  the  release ;  but  even 
though  it  should  be  proved  that  the  lease  and 
release  were  executed  in  a  different  order,  the 
release,  being  executed  in  the  first  instance, 
and  the  lease  for  a  year  afterwards,  the  law, 
in  applying  the  rule  which  makes  these  two 
instruments  parts  of  the  same  assurance, 
would,  it  is  apprehended,  reject  this  evidence 
of  priority,  and  consider  the  legal  operation 

(1)  Shep.  T.  227. 

(»)  Lord  Raymond,  276. 

VOL.    II.  R 
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of  the  two  instruments  to  be,  1st,  a  lease^ 
and  2dly,  a  release.  TKere  are  general  prin- 
ciples with  which  such  a  decision  may  be 
easily  reconciled,  but  till  the  precise  point 
shall  have  been  decided,  a  title  depending  on 
a  lease  and  release  executed  in  this  mode, 
would  by  cautious  practitioners,  be  treated  as 
doubtful.  It  is  certain  that  in  the  absence  of 
evidence  of  the  fact,  the  law  would  presum-e 
the  priority  in  the  execution  of  the  lease,  as 
the  means  of  giving  effect  to  the  release.(x;) 

Tliese  observations  apply  to  the  assurance 
only  when  it  is  made  by  a  lease  and  release  as 
parts  of  the  same  traasactiou;  when  the  par-^ 
ticular  estate  is  created  solely  for  the  pur- 
pose of  being  the  foundation  of  the  release ; 
and  also  when  the  lease  is  by  bargain  and 
sale;  for  when  the  lease  is  at  the  comnion 
law,  and  of  lands  held  for  an  estate  in  posses* 
sion,  there  must  be  an  entry  by  force  of  the 
lease,  in  the.  interval  between  the  execution 
of  the  lease,  and  the  execution  of  the  release. 

In  investigating  titles,  it  will  some- 
times occur  that  theie  is  a  release  only 
without  a  lease  for  a  year,  as  part  of  the 
same  transaction.  TJie  object  of  the  re- 
lease is  under  these  circumstances,  to  en- 
large an  estate  previously  existing  and  cre- 
ated .  independently  of  any  intention  to 
make  the  release..  .Cases  of  this  sort  de- 
pend on  those  rules  of  law,  from  which  the 


{v)  1  Burr.  106. 
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assurance  by  lease  and  release,  as  parts  of  the 
same  transaction,  originated,  and  of  course 
they  are  to  be  considered,  with  reference  to 
the  I'ules  of  law  which  govern  the  doctrine»of 
releases  made  in  enlargement  of  estates,  as 
that  doctrine  stood  prior  to  the  introduction 
of  the  assurance  by  lease  and  release,  as 
a  substitute  for  a  feoffment.  In  other 
instances,  the  lease  for  a  year  may  be  lost, 
or  may  be  defective  in  not  having  proper 
parties,  or  from  an  omission  or  error  in  the 
parcels.  In  instances  of  this  sort  also,  it  is 
frequently  necessary  to  recur  to  the  common 
law  learning ;  and  the  releases  are  for  the 
most  part,  found  to  be  available, (ze?)  either 
as  grants  of  the  reversion,  or  remainder  ex- 
pectant upon  some  attendant  term,  or  estate 
for  life,  or  term  in  an  ordinary  lessee  or 
occupier,  being  at  least  a  tenant  at  will  or 
copyholder,  or  as  capable  of  operating  as 
a  release,  in  enlargement  of  someestate,  which 
at  the  time  of  the  execution  of  the  release, 
was  vested  in  the  releasee.  On  this  account 
it  will  be  proper,  in  considering  who  may 
be  a  releasor,  and  who  may  be  a  releasee, 
to  take  a  general  view  of  the  law  as  it'  ap- 
plies to  releases  in  enlargement  of  estate, 
independently  of  the  more  prevailing  prac- 
tice of  making  a  lease  for  a  year,  as  the 


(w)  Roe  V.  Tranmer,  2  WilK>D,  6S2. 
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foundation  of  the  release.     With  the  excep- 
tion   also  of  those  instances  in  which  the 
lease  foi*  a  year  is  perfected  by  entry,  the 
student   should  always  bear  in  mind  that 
the  lease  for  a  year  is,  in  strictness,  a  bargain 
and  sale,   giving   a  vested   estate,  through 
the  medium  of  the  statute  which  executes 
the  use  into  possession ;   that is^inta estate  ; 
and  as  often  as  passages  are  brought  before 
his  notice,    which   either  express  or   seem 
to  imply,  that  the  lessee  has  or  must  have  the 
possession,  he  must  understand^these  pas- 
sagesi  as  meaning  nothing  more,   than  that 
the  lessee   has  or  must  have  an  actual  and 
vested   estate.      It  is   immaterial  whether 
this  vested  estate  confers  a  right  to  the  im- 
mediate possession,,  or  to  the  possession,  only 
after  the  determination  ofsome  prior  estate.. 
It  follows  that  it  is  indifferent  whether  the 
lease  for  a  year  is  made  by  a  person  seised 
of  lands  held  for  an  estate  in  possession,  or 
of  lands  held  for  an  estate  in  reversion   of 
remainder.     At  the  same  time,  care  must  be 
taken  to  avoid  a  mistake,  into  which  these 
observations  might  easily  lead  a  student. 
Although  a  bargain  and  sale  for  years  passes 
an  use,  and  that  use  may  be  executed  instanter 
into  estate  by  the  statute  ;  (x)  and  such  estate 
j^  a  sufficient  foundation  £or  a  celease^  the 


4r)  Hey  ward's  Case,  2^  Co..  35. 
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^  bser vation  must  be  und^^stood  as  applicable 
only  to  a  bargain  and  sale,  containing  a  limi- 
tation, which,  from  its  nature  and  form,  does 
give  a  vested  interest.  When  the  use  depends 
on  a  contingency,  or  is  to  commence  from  a 
future  day,  the  bargain  and  sale  will  not  con** 
fer  a  vested  interest,  until  the  contingency 
has  arisen,  or  that  day  is  arrived.  In  the 
mean  time  there  is  not  any  estate^  and  of  con« 
sequence  the  bargainee  is  not  capable  of  a 
release,  to  operate  under  the  rule  which 
has  been  considered.  The  release,  in  this 
instance,  as  at  the  common  law,  may  operate 
by  way  of  discharge,  to  extinguish  a  rent ; 
but  it  cannot  have  the  effect  of  enlarging  that 
which  in  point  of  law,  or  in  fact,  does  not  ex- 
ist, (x)  or  of  granting  the  inheritance  as  a  re- 
version, by  means  of  the  bargain  and  sale, 
since  there  is  not  any  division  of  the  posses- 
sion from  the  inheritance.  This  observation 
will  suggest  the  caution  of  m^ing  the  estate 
limited  by  the  bargain  and  sale,  a  vested  in- 
terest ;  and  on  this  point  the  necessary  ob«- 
servatiens  will  be  added  in  treating  of  the 
^rm  of  the  lease. 

3dly,   and  4thly.    Who  may  be  the  Releasor^ 
and  who  may  he  the  Releasee. 
1st.  In  respect  of  personal  qualifications. 
Sdly.  In  respect  of  estate. 
1st.  Whoever  may  be  a  grantor,  and  seised 

(x)  Co.  IJtt.  270,  «• 
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to  an  use,  may  be  a  bargainor,  as  the  means 
of  being  a  releasor,  in  the  release ;  and  who- 
ever may  be  grantee,  and  is  capable  of  an 
use,  niay  be  a  bargainee,  as  the  means  of 
being  a  releasee  in  the  release;  and  who- 
ever may  be  a  bargainor  or  bargainee  of  the 
use,  may  be  a  releasor  or  releasee. 

The  terms  of  qualification,  respecting  the 
use,  are  added,  to  adapt  the  proposition  to 
the  circumstances,  that  the  lease  and  release 
are,  in  their  modern  use,  parts  of  the  same 
assurance,  and  that  the  lease  is  to  operate  as 
a  bargain  and  sale,  through  the  medium  of 
the  statute  for  transferring  uses  into  posses- 
sion. {3/) 

Some  persons  are  incapacitated  to  grant,  as. 

Infants,  for  want  of  discretion. 

Married  women,  for  want  of  free  will. 

Lunatics, 

Idiots,  and 

Persons  deaf,  dumb,  and  blind  ; 
because  these  persons  are  deprived  of  all 
means  of  communication ;  but  all  these  per- 
sons may  be  grantees  ;  and  when  they  are 
grantees,  an  use  {z)  declared  of  their  seisin 
will  be  executed  by  the  statute. 

The  King  may  grant,  but  he  cannot  stand 
seised  to  an  use.  {a)     So  a  corporation  may 


(y)  27  Hen.  VHL 

(«)  Bacon  on  Uses,  57. 

(a)  Bacon  on  Uses,  66. 
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grants  but  it  is  to  be  found  in  books  of  the 
most  approved  authority,  that  a  corporation 
cannot  stand  seised  to  an  use. (6) 

An  alien  may  grant,  and  such  grant  will 
be  good  as  against  himself:  but  %'^oid  against 
the  King,  on  office  found ;  but  neither  an 
attainted  person,  (c)  or  an  alien,(rf)  can  take 
a  conveyance  to  an  use,  which  will  be  binding 
against  the  crown  or  the  lord  of  the  fee.  (e) 
But  an  alien  (/*)  or  attainted  person  is  capa- 
ble of  an  use.  It  is  sometimes  supposed 
that  neither  an  attainted  person,  or  an  alien, 
can  stand  seised  to  an  use.(^)  This,  if  a]^- 
plied  to  the  right  to  charge  the  seisin  with 
an  use,  does  not  seem  quite  correct.  The 
use  cannot  be  executed,  as  against  the  King 
or  the  lord :  but  it  i,  n^  where  to  be  found! 
that  an  use  bargained  and  sold  by  an  at- 
tainted person,  or  an  alien,  will  not  arise, 
and  be  executed  by  the  statute :  and  grant- 
ing that  an  attainted  person  or  an  alien  may 
bargain  and  sell  an  use,  he  may  convey  by 
lease  and  release. 

That  the  crown  or  the  lord  may  defeat 
such  alienation,  is  a  point  of  very  different 
conside4*ation.     The  right  of  avoiding  the 


{b)   Brclte  Abr.UBes,  pi.  10.  Bacon  on  U>e8,  57. 

(c)  Pimb^  case.  Mo.  196.     1  Inst.  13,  a,  iiote7« 

{d)  Kmtr  V.  Jioyn,  Dyer,  283,  b.     1  last.  2,  a. 

i€\  D«er.283.  Poph.72. 

(/)  Godii.  276. 

Ig)  Gilbert  oo  Uses,  5, 170. 
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conveyance,  depends  on  the  right  of  aliena^ 
tion,  as  governed  by  common  law  principles, 
and  not  on  the  ability  of  aliens,  &c.  to  bind 
themselves  by  a  bargain  and  sale  of  the  use. 

The  cases  of  infants^  married  women,  lu- 
natics, idiots,  person  deaf,  dumb,  and  blind, 
depend  on  common  law  principles,  without 
any  circumstance  peculiar  to  the  lease  and 
release,  as  parts  of  one  and  the  same  as- 
surance. There  is  an  incapacity  to  alien ; 
an  incapacity  created  by  the  law  for  their 
sakes,  and  to  protect  them  from  undue  ad- 
vantages. They  are  equally,  or  rather 
more,  incapable  to  make  the  release,  than 
they  are  to  make  the  bargain  and  sale.  With 
a  view  then  to  the  mode  of  operation  of  the 
lease  and  release,  nothing,  material  to  the  il- 
lustration of  the  principles  which  govern  the 
learning  respecting  this  assurance,  arises, 
out  of  the  relative  situation  of  these  per*- 
sons.  All  these  persons  may  receive  the  sei- 
sin under  a  conveyance  to  them  :  and  uses 
declared  of  their  seisin  will  be  executed  by 
the  statute  of  27  Hen.  VIII. 

It  may  he  useful  to  observe,  that  prior  to 
the  case  of  Zouch  v.  P arsons, {h)  a  lease  and 
release  by  an  infant,  had  been  treated  by  the 
profession,  and  by  the  best  text  writers,  as 
absolutely  void.  Lord  Mansfield,  and  the 
court  of  King's  Bench,  decided  that  a  con- 

{h)  3  Burr.  17S4. 
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veyatice  by  an  infant  by  lease  and  release,, 
was,  under  the  circumstances  which  occurred 
tn  that  case,  Voidable  only  and  not  void» 
But  no  lawyer  of  eminence  has  thought  it 
safe  to  follow  that  decision  in  practice : 
^nd  that  excellent  property  lawyer,  the  pre- 
sent chancellor»(i)  has  repeatedly  approved 
the  observations  of  counsel,  when  question* 
ing  the  authority  of  this  case.  To  admit* 
indeed,  that  such  a  decision  is  law,  is  to  con- 
found all  distinctions;  and  to  oppose  all 
authority  on  this  head.  The  law  had  ad- 
mitted that  an  infant  could  make  a  lease  re- 
serving rent  ;  thus  a  lease  reserving  rent  was 
voidable,(A:)  while  a  lease  without  any  reser- 
vation of  rent  was  absolutely  void.(/}  The 
law  also  admitted  that  the  feoffment  or 
other  gift  of  an  infant  by  means  of  livery 
of  seisin,  was  voidable  only,  and  not  void, 
when  made  by  an  infant  in  per$on^{fn)  while 
a  t  declared  alivery  of  seisin  made  by  the  infant 
by  mfans  of  an  attorney ^  to  be  absolutely 
void.(«) 

These  distinctions  between  livery  in  per- 
son, and  livery  by  attorney,   assumed  that 

\hc  infant  could  not  appoint  an  attorney  ; 

"         -         -      •  —  —  -  I    -  - — 

(t)  Lord  Eldon. 

{k)  8bef]u  Touch.  467.  Mo«r,  1S6. 

(0  Plowd.  545.  Shep.  Touch.  2G7.  Moor,  105.  Except  a  lease 
to  try  a  title  by  ejectment.  The  distinction  between  leases  with 
and  without  rent  has  been  doubted :  but  quaery  if  with  sufficient 
attention  to  the  authorities. 

(m)  Bro.  Abr.  Coverture,  pi.  40.  lb.  Infancy,  pi.  1. 

(fi)  Whittinghara's  Case,  8  Rep.  45«  a.  0  H.  6.  0.  Perk.  s.  12, 
13,  14.    2  Roll.  Abr.  2. 
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and  consequently  could  not^  through  the 
medium  of  an  attorney^  give  livery  of  seisin. 
An  infant,  it  is  to  be  observed,  is  always  sued 
by  guardian  and  not  by  attorney. 

Many  books  of  authority  ascribe  the  de- 
fect of  a  feoffment  by  attorney,  to  the  in- 
ability of  the  infant  to  make  a  deed.  But 
in  some  instances  an  infant  may  make  a 
binding  deed :  as  in  the  case  of  a  single  bill 
or  bond  for  necessaries ;  and  leases  by  an 
infant  may  be  good,  although  a  xleed  is 
essential  to  the  validity  of  the  lease. 

Though  the  case  oiZouch  and  Parsons  has 
n6t  been  expressly  over-ruled,  the  probabi- 
lity is,  that  whenever  the  point  shall  require 
an  express  and  explicit  decision,  it  will  be 
determined  that  a  conveyance  by  lease  and 
release,  made  by  an  infant,  cannot,  under 
any  circumstances  of  interest  or  no  interest 
in  the  infant,  or  benefit  or  no  benefit  to  him, 
be  supported. 

It  remains  to  be  added  that  according  to 
Bacon  on  Uses,  (o)  an  infant  may  in  consi- 
deration of  maintenance,  &c.,  bargain  and 
sell  an  use;  in  other  words,  may  stand  seised 
to  an  use  ;  but  the  better  opinion  is,  that  an 
infant  cannot  raise  an  use  by  his  bargain  and 
sale.(p)    Bacon  also  admits,    p.  67-  that  an 


(o)  p.  07. 

ip)  2  Inst.  073. 
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infant  cannot  raise  an  use  by^  covenant  to 
stand  seised,  in  consideration  of  blood  or 
marriage.  The  obvious  objection  against  the 
efficacy  of  this  assurance  is,  that  the  infant 
cannot  covenant ;  for  a  covenant  cannot  be 
created  without  deed  ;  and  for  this  purpose, 
an  infant  cannot  make  a  deed. 

The  same  observations  which  apply  to  a 
king,  equally  apply  to  a  queen  regent  and 
even  to  a  queen  consort.(y)  The  king  cannot 
stand  seised  to  an  use,  evien  though  the  con- 
veyance is  to  the  king  as  an  individual,  and 
only  for  his  life.(r)  It  follows  that  he  can- 
not make  a  bargain  and  sale  for  years  or  in 
fee,  to  operate  through  the  medium  of  the 
statute  of  uses.  This  impediment  is  ex- 
tended to  property  he  has  in  his  individual 
capacity,  as  well  as  property  of  which  he  is 
seised,  jure  coron(E.[s)  All  the  books  agree 
on  this  point.  Before  the  statute  of  uses 
the  law  was^  as  at  this  day,  that  the  king 
could  not  be  a  trustee.  A  trust  cannot  be 
decreed  against  him.  This  exemption  arises 
from  his  prerogative.  No  suit  to  enforce  a 
right  can  be  maintained  against  the  crown.(0 
As  the  king  could  not  be  compelled  to  per- 


(q)  Biic.  on  Uses,  56. 

(r)  Bac.  on  Uses,  56. 

\s)  Bac.  on  Uses,  57.   Broke,  Feoffm.  to  Uwt,  pi.  31 

f#)  Year  Book,  7  Ed.  4.  17. 
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form  a  trust,  the  law  has  considered  him  as 
discharged  from  the  trust  :{u)  and  the  sta- 
tute of  uses  executed  those  trusts  only  for 
which  there  was  a  remedy  at  the  time  of 
passing  the  statute.  That  it  is  from  the  pre^ 
rogative,  of  being  exempt  from  suit,  that 
the  king  cannot  be  seised  to  an  use,  or 
cannot  be  a  tmstee,  may  be  collected  from 
the  admission,  that  if  an  individual  who  was 
chargeable  with  a  trust,  became  king,  he 
was  immediately  discharged  from  the  trust. 
This  would  have  happened  in  the  person  of 
Richard  the  Third,(i?)  if  an  act  of  Parliament 
(w)  had  not  been  passed  to  prevent  so  mani« 
fest  an  injury.  The  doctrine  of  exemption 
from  the  trust,  has  been  carried  to  the  ex- 
tent that  the  alienee  of  the  crown{x)  was  not 
liable  to  perform  the  trust :  so  that  the  ex- 
emption of  the  crown  from  the  trust  was  a 
discharge  of  the  lands  themselves  fk'om  the 
trust. 

The  case  of  the  gueen  consort,  turns  on 
the  prerogative  of  her  husband ;  in  regard  to 
the  government  and  interest  the  king  hath 
in  her  possessions.(j/) 


(m)  Week's  Case,  2  R.  A.  780. 

{v)  fiac.  on  Uses,  57. 

(to)  1  R.  3.  c.  &. 

(x)  Bac.  on  Uses,  57. 

(y)  Bac.  on  Uses,  57. 
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* 

The  language  of  the  ancient  as  well  as 
the  modern  books  is,  that  a  corporation 
cannot  be  seised  to  an  use.  {z)  Hence 
the  objection^  in  practice,  that  a  cor« 
poration  cannot  convey  by  a  lease  for  a 
year,  operating  as  a  bargain  and  sale,  and  a 
release.  This  objection  equally  applies  to 
sole  corporations ;  and  to  corporations  ag- 
gregate of  many.(a)  But  in  r^ard  to  sole 
corporations,  as  a  bishop,  there  is  this  diver- 
sity :  a  conveyance  to  a  sole  corporation  to 
uses,  will  be  good,  for  the  benefit  of  the<:or- 
poration ;  and  the  estate  will  not  be  sub- 
ject to  tiie  use  which  is  declared :  while  a 
bargaui  and  sale  by  a  sole  corporation 
will  be  good,  during  the  office  of  the 
person  by  whom  the  bargain  and  sale  is 
made.(&)  Thus  the  law  admits  the  indivi- 
dual to  be  bowndj  as  far  as  he  has  individu- 
ally an  ownership. 

The  language  of  Bacon  is,  (c)  '^  If  a  bishop 
^^  bargain  or  sell  land  whereof  he  is  seised,  in 
^'  right  of  his  see,  this  is  good  during  his* 
'^  life,  it  should  be  during  his  incumbency^ 
*^  otherwise  it  is  where  a  bishop  is  enfeoffed 
'^  to  him  and  his  successors,  to  the  use  of 
*'  J.  D.  and  his  heirs,  this  is  not  good  ;  no^ 


{z)  Bac.  OD  Uses,  57. 

>)  Bttc.  on  Urn,  57. 

b)  Boc.  on  €Jf esy  57. 

(c)  p.  57. 
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'*  not  for  the  bishop's  life :  but   the  use  is 
**  merely  void/* 

From  this  distinction,  if  allowed  to  pre- 
vaiL  it  will  follow  that  a  lease  and  release  by 
a  sole  corporation,  is  an  efficient  convey- 
ance, (for  a  time)  while  alike  conveyance  by  a 
corporation  aggregate,  is  open  to  the  objec- 
tion, that  the  lease,  or  bargain  and  sale  for 
a  year,  is  inoperative,  and  cannot  be  a  foun- 
dation for  a  release. 

The  alledged  reason  for  which  a  corpora- 
tion cannot  stand  seised  to  an  use,  is,  ''  be- 
**  cause  theircapacity  is  to  an  use  certain  ;''(rf) 
again,  *^  because  they  cannot  execute  an 
**  estate  without  doing  wrong  to  their  corpo- 
*'  ration  or  founder  ;**(e)  and  finally,  because 
the  Court  of  Chancery  could  issue  no  pro- 
cess against  the  individuals  for  the  execution 
of  the  use.(/)  So  that  there  could  not  beany 
privity  of  person,  or  personal  confidence. 

Hence  the  practice,  for  corporations  ag- 
gregate to  convey  by  feoffment,  or  by  lease 
at  the  common  law,  perfected  by  entry,  prior 
to  the  release,  and  then  by  a  release  iu  en- 
largement of  the  estate  granted  by  \  the 
lease. (^)  In  one  case  it  was  admitted,  that  a 
corporation  mightgtW  an  u^e,although  it  cou/if 


(<f)  Bac.  on  Usaf,  57. 

(f*)  Bac.  on  Uses,  57. 

(/)  CruiK  on  Uhes,  22.  6ilb.  ou  Uses,  5  Plow.  102. 

(/r)  Holland  V,  Bonis,    2  Leo.  121.    8  Leo.  175. 
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not  stand  seised  to  an  use :  and  it  was  suppos* 
ed  that  a  bargain  and  sale  in  fee,  by  a  cor- 
poration, was  sustainable  as  a  valid  assurance. 
In  the  distinction,  that  a  corporation  may 
give  an  use,  and  that  i^  cannot  stand  seised 
to  an  use,  there  is  a  refinement  not  fit  to  be 
followed  in  judicial  decisions.  There  is  a 
difference  in  terms  only,  and  not  in  sub- 
stance, or  in  sense.  If  a  corporation  can 
give  an  use,  it  must  be  on  the  ground,  that 
it  can  stand  sdsed  to  an  use  :  and  if  a  cor- 
poration can  give  the  use  of  the  fee,  it  can, 
with  equal  reason,  give  the  use  for  a  term 
of  years :  and,  the  use  being  given,  the  sta- 
tute will  execute  it  into  estate,  and  the  es- 

• 

tate  thus  created^  maybe  enlarged. 

The  case  which  admits  the  bargain  and 
sale  in  fee  to  be  efficient,  has  not  been  fol- 
lowed in  practice :  nor  can  it  be  sup- 
ported in  principle,  consistently  with  the 
doctrine,  that  a  corporation  cannot  stand 
seised  to  an  use.  £ither  the  rule  that  a  cor- 
poration may  give  an  use,  or  the  more 
ancient  and  more  approved  rule,  that  a  cor- 
poration cannot  stand  seised  to  an  use, 
must  be  abandoned,  whenever  the  question 
shall  be  brought  forward,  for  judicial  deci- 
sion ;  unless  the  rule  stare  decisis  shall  be 
allowed  to  prevail,  and  establish  one  of  those 
anomalies  which'  disgrace  the  law  as  a 
science :  although  it  must  be  admitted  that 
every  decision,  right  or  wrong,  ought  to  be 
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followed,  if  it  has  once  become  an  acknow-^ 
ledged  rule  of  property.  The  more  ancient 
rule,  that  a  corporation  cannot  stand  seised 
to  an  use,  seems  too  well  established  to  give 
place  to  the  more  modern  decision,  that  a 
corporation  may  give  an  use :  and  that  de- 
cision has  never  been  followed  in  practice,, 
so  as  to  become  an  acknowledged  rule  of 
property.  Perhaps  it  may  be  safe  to  say, 
that  there  are  not  three  titles  in  the  kingdom 
depending  on  the  question  whether  a  corpo- 
ration can  give  an  use  ;  in  other  terms  make 
a  bargain  and  sale  in  fee,  under  the  statute 
of  uses  ;  as  a  departure  from  the  rule  thut 
they  cannot  stand  seised  to  an  use,  so  as  to 
convey  by  a  bargain  and  sale  for  a  year,  and 
a  release  grounded  on  the  estate  of  the  bar- 
gainee. 

From  the  rule  that  a  corporation  cannot 
stand  seised  to  an  use,  it  would  be  a  fair 
and  reasonable  inference  that  a  corporation 
could  not  be  a  trustee^  and  that  a  specific 
performance  of  a  contract  could  not  be  de- 
creed against  them.  This  inference,  how- 
ever just  in  its  analogy,  is  not  warranted  by 
the  acknowledged  doctrine  of  modern  times. 
Corporations  frequently  are  trustees  forcha- 
ritable  and  other  purposes :  and  no  one 
is  at  liberty  to  doubt  that  these  trusts  are 
binding  on  the  corporation;  and  contracts 
for  sale  are  binding  on  corporations  as  well 
as  on  individuals.  In  thes?  particokn^  alto. 


i. 
I 
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there  is  an  inconsistency,  which  destroys 
the  uniformity  of  the  law,  and  renders  its 
study  so  abstruse.  Granting  it  to  be  true, 
that  a  corporation  .cannot  give  an  use,  or 
cannot  be  seised  to  an  use;  it  ought  to 
follow  as  a  deduction  from  the  same  prin- 
ciples, that  it  cannot  be  a  trustee  or  make 
any  contract  which  a  court  of  equity  can 
enforce.  If  a  corporation  could  not  have 
been  a  trustee  before  the  statute  of  uses,  no 
alteration  in  the  law  on  this  head,  has  been 
made  since  the  statute  ;  and  to  be  consistent 
it  ought  to  have  been  decided  that  a  corpo- 
ration cannot  be  a  trustee  in  modern  times; 
But  if  it  be  admitted  that  corporations  might 
before  the  statute,  have  been  charged  with 
trusts ;  then  the  statute  of  uses  might  recon- 
cile the  distinction,  by  allowing  the  conclu- 
sion, that  the  statute  for  transferring  uses 
into  possession,  applies  to  the  seisin  of'*  per- 
sons,''  and  not  to  the  seisin  of  corpora-^ 
tions :  thus  leaving  the  uses  or  trusts,  de- 
clared of  the  seisin  of  corporations,  in  the 
same  state  in  which  they  were  found.  The 
learned  Bacon  in  his  examination  of  the 
statute  of  uses,  and  the  decisions  grounded  on 
the  same  ;{h)  and  in  comparing  the  law  since 
the  statute  of  uses,  with  the  rules  of  equity 
and  of  law,  founded  on  several?  statutes  prior 


[h)  Bac.  OD  Uses,  (7. 
VOL.  II.  S 


858  ON  LEASE  AND  RELEASE. 

ta  the  statute  of  uses,  adverts  to  this  diflS^ 
culty.  After  stating  the  reasons  against  a 
corporation  being  seised  to  an  use;  he  adds, 
.''  but  chiefly  because  the  letter  of  this  sta- 
f'  tate>  which  in  any  clause  when  it  speaketh 
''  of  the  feoffee  resteth  only  upon  the  word 
*'  person^  when  it  speaketh  of  cestui  que  we^ 
"  (i)  it  addeth  person  or  body  politic."  Ipthis 
place^  however,  let  it  be  remarked  that  the 
^ame  objection  equally  applies  to  the  exe- 
cution of  an  use,  as  against  a  corporation  sole ; 
for  example,  a  tbishop  ;  and  if  that  point  is 
not  expressly  decided  (and  no  decision  has  oc* 
curre^)  it  naay  require  further  consideration* 
It  rqpiains  to  be  observed  under  this  head, 
that  uses  may  be  ,  declared  on  a  conveyance 
by  a  corporation,  which  passes  the  seisin 
«om  them  to  a  person,  capable  of  standing 

r 

seised  to  an  use, 

.  It  rarely  happens  that  a  corporation  is 
advised  to  Qonvey  by  lease,  even  at  the  com- 
mQn  laW|  and  a  release  in  enlargement.  But 
this  is  sometimes  done ;  and  then  the  lease  is^ 
taken  in  the. name  of  some  one,rwho  may  ac-^ 
tually  enter ;  and  after  tpe  lessee  has  entered, 
thei  release  is  executed.  On  the  Iea$e  or  on 
th(?  release,  a  memorandum  of  the  entry 
ahqul4  l^e  made;  and  the  release  should 
ffscite  the  £»ct  of  entry.    This  recital  wiU  be 


(t).  Bac,  on  Utes,.  57. 
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given^  in  shewing  the  forms  of  the  lease  and 
Release. 

An  attainted  person  has  the  capacity"  of 
being  a  grantee,(A:)  but  the  grant  will  enure 
for  the  benefit  of  the  king.  (/)  So  an 
alien  may  be  a  grantee^  but  the  benefit 
of  the  grant  will  belong  to  the  king  by  his 
prerogative.  (»i) 

On  these  points  the  following  passagies 
are  to  be  found  in  Bacon's  valuable  Reading 
on  Uses.  '^  If  an  attainted  penoii  be  en-* 
'^  feoffed  to  an  use  ;  the  king's  title  after 
\^  office  found  shall  prevent  the  use,  and  r^ 
'^  late  above  it,  but  until  office,  the  e^stui 
*'  que  use  is  seised  of  the  land/' 

'^  Like  law  of  an  alien,  for  if  land  be  given 
V  to  an  alien,  to  an  use,  the  use  is  not'  void 
^'  ab  initio ;  yet  neither  alien  or  attainted 
^'  person  can  maintain  an  action  to  defend 
'^  the  land."  ^  ^ 

In  these  points  the  common  law  was 
closely  followed.  The  law  distingui»heft 
between  the  legal  seisin,  and  the  use  de^ 
rived  out  of  that  seisin  ;  giving  to  the  crown 
the  common  law  benefit  of  even  a  momen«^ 
tary  seisin  ;  allowing  the  use  to  be  good,  as 
against  Che  attainted  person,  and  the  alien  : 
but  the  crown  is  at  liberty  to  interpose  amd 


(k)  Perk.  §  48. 
(/)    Co.  Litt.  2,  b. 
(m)  .Go.  liU«  2^  k.       . 
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claim  the  lands  by  reason  of  theseisin,  wl^cb 
was  in  the  attainted  person,   and  the  alien 
respectively  •  The  claim  of  the  crown  when 
established  is   paramount  to  the  use  i  it  is 
founded  on  prerogative  ;{n)  and  the  title  by 
prerogative  supersedes  that  of  the  use ;  and 
intercepts  its  operation.  Respecting  attaint- 
ed persons,   it  is  to  be  observed,  that  the 
person  who  is  attainted,  though  cvviliter  mor-- 
tuus^  is  capable  of  being  a  grantor  or  grantee 
even  after    attainder.(o)    Notwithstanding 
the  crime  has  been  committed,  he  may  before 
attainder,  and  after  the  crime  committed, 
alien,  even  as  s^ainst  the  lord,  claiming  by 
escheat:  though  he  cannot  after  the  crime 
committed,  alien  as  against  the  lord  claim- 
ing the  benefit  of  forfeiture,  viz.  the  year, 
duty,  and  waste,  or  in  cases  of  treason  the 
inheritance. 

The  case  of  an  attainted  person  must  then 
be  understood,  as  depending  on  a  grant  made 
to  a>  person  after  he  was  attainted,  and 
when  he  was  incapable  to  convey.  But  on 
this  point  of  title  there  is,  it  should  seem, 
a  tiifference  between  attainder  for  felony,  and 
for  treason.  The  title  under  attainder  for 
treason  is  by  reason  oi forfeiture;  and  the 
relation  of  title  is  to  the  time  of  the  crime 
committed.    In  cases  of  attainder  for  felony. 


(n)  Co.Litt.2b. 

(o)  Perk.  20, 48.  Shep.  T.  200,  231, 205.  Co.  UAk,  2.  6. 
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the  only  forfeiture  is  of  the  rents  and  pro- 
fits for  the  life  of  the  criminal,  and  the  year, 
day,  and  waste  from  his  death.  Should  there 
be  an  escheat  it  must  htpro  defecto  sanguinis, 
(viz.  vant  of  inheritable  blood,)  propter 
deiittum  tenentis,  (by  reason  of  the  crime  of 
the  tenant.)  In  the  case  of  treason,  the 
alienation  between  the  crime  and  attainder 
will  not,  and  in  the  case  of  felony,  it  will 
avail.  But  it  seems  no  alienation  after 
attainder,  even  for  felony,  will  be  valid 
against  the  lord,  {p)  After  attainder  of  a 
tenant  in  tail,  hemay  by  fine  or  common  reco- 
very, (9)  bar  the  intaii,  and  by  common  reco- 
very,  bar  the  remainders  and  reversion  «c- 
pectant  on  the  intaii ;  (r)  at  least  this  is  the 
better  opinion  y{s)  and  this  opinion  is  quite 
consistent  with  the  point  ^'  that  a  man  at- 
*'  tainted  of  felony  or  murder,  &c.  may  make 
'^  a  grant  of  rent  or  common,  or  a  feoffment, 
^  &c.  and  the  same  shall  bind  all  persons 
'^  but  the  king  for  his  time,  and  the  lord  of 
''  whom  the  land  is  held,  when  his  time  sl^i 
''  come.'\t) 

It  may  not  be  without  its  «se  to  observe 
that  though  a  woman  may  not  sue  her  lius- 


(p)  Co.  Litt.  2,  b. 

(q)  Shep.  T.6. 

(r)  Stevens  v.  Winning,  wkUm,  aad  otben,    2  Wila.  919*' 

(n)  Contra,  Barton's  Case.    2RoU.Abr.  J^nk.  C«nt. 

if)  Perk.  S/36. 
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band^  a  husband  may  stand  seised  t6  tbjS 
use  of  his  wife  ;  and  even  an  use  may  arise 
from  his  seisin,  although  such  use,  as  in  the 
case  of  a  term  for  years,  will  immediately 
after  its  existence,  be  in  his  power,(u)  The 
general  conclusion  is,  that  all  persons  who 
are  inthe  per  ;  that  is,  derive  their  title  by 
the.  conveyance  of  the  former  owner ;  may. 
stand  seised  to  an  use ;  w:h)le  those  who  are 
in  the  post ;  that  is,  come  in  under  the  para- 
mount title,  as  the  lord  by  escheat ;  are  not 
bound  by  uses,  [v) 

So  disseisors  and  other  wrong  doers,  who 
assert  a  title  independent  of  that  of  which 
uses  are  declared,  are  not  bound  by  the  uses 
declared  of  the  seisin  they  avoid.  This 
doctrine,  though  proper  to  be  understoo4 
for  illustration,  is  less  relevant  in  modern 
times,  than  it  was  at  or  about  the  timq  when 
the  statute  of  uses  was  enacted.  The  in-^ 
stantaneous  operation  of  the  statute,  by  con** 
verting  the  use  into  an  estate,  excludies  the 
greater  part  of  these  questions ;  leaving  all 
the  other  cases,  except  those  of  the  king, 
corporation,  attainted  persons  and  aliens, 
a  dead  letter ;  at  least  as  £a.r  as  they  are'ap-* 
plicable  to  the  points  now  under  conside* 
ration.  The  cases  of  the  king,  and  of  cor-, 
porations,  are  still  important,  as  they  are  a 
barrier  through  the  medium  of  a  technical 

— . -; : — •    •     >■  • ^ ^ 

(«)  Bac.  on  Uses,  50. 
\v)  Jenk.  Cent.  193.  pU  92.    1  Rep.  122.  argneiidar 
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objection,  against  raising  an  use  from  the 
seisin  of  the. king  or  corporation,  so  as  to 
give  an  estate,  admitting  of  enlargV 
ment.  That  the  doctrine  may  not  he 
carried  further  than  it  ought  to  be,  it  will 
be  proper  to  add,  that  an  attainted  person  or 
alien,  and  also  a  corporation,  may  be  sL  cestui 
que  use;  consequently  they  may  receive  sin* 
use,  though  they  are  as  to  the  corporatiot* 
altogether  ;  and  as  to  the  attainted  person^ 
and  alien  sub  modv,  disqualified,  or  incapa-*^ 
citated  from  standing  seised  to  an  use^  on  a 
conveyance  to  them.  From  these  deductions, 
it  is  easy  to  arrive  at  the  conclusion,  a  con- 
clusion well  warranted  by  law,  that  a  convey- 
ance to  a  corporation,  or  an  attainted  person^ 
or  an  alien  by  lease  and  release,  is  free  from 
objection.  In  these  instances,  the  use  arises 
from  the  seisin  of  the  grantor ;  and  he  may 
be  seised  to  an  use,  and  the  corporation,  the 
attainted  person,  or  the  alien  is  capable  of 
the  use.  But  if  uses  should  be  declared  of 
the  estate  passed  to  them  by  the  release, 
then  the  objection  will  recur,  that  though 
the  release  is  good,  and  well  warranted  and 
supported  by  the  lease  ;  the  uses  declared 
on  the  release  are  Qpen  to  the  objection, 
that  the  corporation,  or  as  against  the  lord 
or  the  crown,  the  attainted  person  or  the 
^lien,  cannot   be  seised   to  an  use. 
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2dly,  In  respect  of  estate. 

< 

.  That  a  man  may  be  seised  to  an  use,  he 
must  have  or  take  an  estate  of  freehold.(w;) 
That  estate  alone  gives  a  seisin  ;  it  follows 
that  tenant  for  life,  or  tenant  in  fee,  may 
make  a  bargain  and  sale  for  years,  or  for 
any  estate  co-extensive  with  or  less  than  the 
estate  of  the  grantor.  By  seisin  is  to  be  un- 
derstood, not  only  the  interest,  but  also  the 
state  of  the  title.  A  man  who  is  disseised, 
or  .whose  estate  is  discontinued,  has  not  any 
seisin :  it  follows  that  he  cannot  stand  seised 
to  an  use.  He  must  restore  his  seisin  by 
entry  or  claim,  before  he  can  acquire  the  abi- 
lity of  conveying  by  lease  and  release.(a;) 

In  the  old  books  it  is  supposed  that  tenant 
in  tail  cannotstand  seised  to  an  use.  In  every 
day's  experience  it  occurs,  that  tenants  in 
tail  convey  by  lease,  being  a  bargain  and  sale 
for  a  year,  and  release  ;  or  by  bargain  and 
sale  alone  to  another  and  his  heirs  \[y)  and 
no  doubt  is  entertained  of  the  validity  of 
either  species  of  assurance,  as  good  against 
him,  and  voidable  only,  and  not  void  as 
against  his  issue.  Even  his  covenant  to 
stand  seised  to  an  use,  will  operate  except 


{w)  Jenk.  Cent.  195.     pi.  1. 

{v)  Gilb.  Uses,  205.    Jenk.  5  Cent.  c.  1.    3  Buktr.  164. 

(y)  Seymoar'scaseilORep,  05. 
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ttiider  particular  circumstances.  The  6x* 
cepted  case  is  a  covenant  by  tenant  in  tail 
to  stand  seised  to  uses^  to  commence  in 
terms,  after  his  death.(;2:)  As  such  uses  in- 
terfere with  the  better  title  of  the  issue,  the 
use  will  not  arise,  at  least  as  against  them. 
Should  the  tenant  in  tail  alien,  and  bind  his 
i^ue,  it  is  a  question  for  consideration,  whe-» 
ther  the  use  may  not  arise.  The  objection 
will  be  quod  ab  initio,  non  valet,  tractu  tem^ 
poris  non  convalebit.  The  elaborate  judgment 
of  Lord  Chief  Justice  Holt  in  Machel  v. 
Clark,  {a)  contains  the  leading  and  more 
material  points,  respecting  alienations '  by 
tenant  in  tail. 

The  doctrine  that  tenant  in  tail  could  not 
stand  seised  to  an  use,  raised  the  question 
whether  he  could  receive  a  conveyance,  of 
which  uses  could  be  declared.  After  much 
discussion  on  this  point,  the  result  is,  that 
no  use  will  be  implied  in  a  conveyance  to 
a  man,  as  tenant  in  tail.  As  he  takes  a  par* 
ticular  estate,  and  for  a  special  purpose,  the 
law  will  imply  the  use  in  his  favor,  and  no 
use  will  result.(A)  But  when  a  conveyance  is 
made  to  a  person  as  tenant  in  tail,  upon 
an  use  which  is  expressed,  the  statute  will 


[z)  Lotd  Raym.  781. 
(a)  Lord  Rajm.  78L 
{h)  Cooper  ▼.  FrankliD,  Cro.  J.  400, 
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execute  this  use  into  estate,  (c)  These 
latter  points,  it  will  occur,  are  material  to 
the  consideration  of  the  operation,  and 
effect  of  the  release ;  and  not  of  the  mode 
in  which  the  lease  and  release,  as  parts  of 
the  same  assurance,  derive  their  efficacy; 
They  concern  the  uses  declared  on  the  re- 
lease, and  have  no  application  to  the  lease 
for  a  year,  as  the  foundation  for  the  re- 
lease. It  may  also  be  called  to  recollec- 
tion from  the  passages  in  a  former  volume,, 
that  tenant  in  tail  who  levies  a  fine,  or  suf- 
•  fers  a  recovery  without  declaring  any  use, 
will  have  a  fee,  and  not  his  old  intail,  by 
resulting  use. 

In  the  further  consideration  and  investi- 
gation of  the  points,  under  this  and  the  for- 
mer division,  let  the  reader  carefully  dis- 
tinguish between  those  cases  in  which  the 
question  is,  whether  the  seisin,  whicha  person 
already  has,  can  be  subjected  to  an  use, 
while  the  estate  remains  with  him,  and  whe- 
ther he  can  receive  a  conveyance  to  uses,  or 
can  make  a  conveyance  to  uses. 

There  are  three  classes  of  cases ;  ^nder 
^he  first,  we  may  rank  those  of 

The  king. 

Queen  regent. 

Queen  consort. 

Corporation. 


<■   I   1.   I  I  Mill     *  .    Il  »ll 


(c)  Godbolt,  260.    B^c.  on  Uses,  57. 
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And  no  use  can  be  given  them,  so  as  to 
charge  their  seisin  with  an  use^  and  con^-^ 
sequel)  tiy  they  catinot  convey  by  a  bargain 
and  sale  for  a  year,  and  a  release  grounded 
on  the  same.  On  this  pointy  there  was 
some  distinction  respecting  villeins^  &c. 
which  is  no  longer  material. 

Sdly,  They  and  various  other  persons^  as 
tenants  in  tail  may  take  a  conveyance  to 
uses,  which  will  be  executed  by  the  statute 
^  against  them,  but  as  against  other  persons 
having  paramount  titles  affecting  the  seisin, 
as  in  the  case  of  attainder,  alienage,  issue  in 
tail,  &c.  the  conveyance  will  be  good ;  and 
the  uses  will,  as  against  the  lord,  &c.  be  void. 

3dly,  All  these  persons,  and  all  other  per- 
sons who  are  competent  to  convey,  either 
absolutely  or  as  against  themselves,  &c. 
can  make  a  conveyance  to  uses ;  and 
the  uses  will  be  good,  till  the  convey- 
ance  shall  be  avoided. 

The  two  last  points  embrace  considerations 
peculiar  to  the  uses  declared  by  the  release, 
independent  of  the  effect  of  the  lease  and 
release,  as  parts  of  the  same  assurance. 

To  understand  with  precision,  the  learn-* 
ing  applicable  to  this  sub-division,  it  will 
be  proper  to  take  a  comprehensive  view' 
of  the  general  doctrine  of  the  conmion 
law,  respecting  releases  in  enlargement  of 
an  estate. 

It  is  on  this  doctrine  that  the  assurance 
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by  lease  and<  release^   as  used  in  modern 
practice^  is  fundamentally  grounded. 

In  reference  to  this  object  it  shall  also  be 
considered/  who  may  be  the  releasor  in 
respect  of  estate^  and  who  may  be  the 
releasee  in  respect  of  estate. 

1st,  Who   may  be  the  releasor. 

As  it  may  be  collected  from  a  former  ob- 
servation, it  is  essential  that  the  releasor 
should  have  a  vested  interest ^{d)  in  his  own 
right,  or  in  right  of  his  wife.(^) 

It  will  not  be  sufficient  that  he  has  a 
contingent  remainder ;  {f)  an  interest  by 
executory  devise,  (g)  or  a  mere  possibility , 
hope,  or  chance  of  succession;  as  is  the 
case  of  an  heir  apparent,  or  heir  presumptive, 
{h)  Persons  thus  circumstanced,  may  create 
estoppels,(i)  but  they  cannot  make  grants 
available  to  transfer  their  interests  :{k)  and 
a  release  is,  in  its  mode  of  operation,  a  grant 
by  way  of  transfer,  and  not  merely  of  dis- 
charge, as  a  release  by  way  of  mitter  le  es-- 
tate  or  mitter  le  droit.  {/)  Also  a  person 
who  has  merely  a  right  of  entry,  or  of  action 
as  a  disseisee,  or  person  whose  estate  is  dis- 


(rf)  Litt.  §458.     Shep.  Touch.  331. 

{e)  Co.  Litt.  273,  b.  Shep.  T.324. 

(/)  1  Fearne  537.     Co.  Litt.  214,  e.  Shep.  T.  238,  325. 

\g)  2  Fearne  Shep.  T,  238.    Lampers  case,  lORep,  8,  fo. 

(h)  Hob.  45.    Litt.  S.  446.     Co.  Litt.  265,  a. 

(i)  Weale  t.  Lower,  PoUex,  54,  Perk.  §  86- 

{k)  Co.  Litt.  214,  a. 

(0   Co.  Litt.  273,  b. 
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continued^  has  no  estate  to  be  enlarged  .(m) 
He  may  release .  to  the  disseisor  by  way  of 
extinguishment  of  right,  but  the  disseisor 
cannot  release  to  him  with  effect.  A  release 
would,  however,  in  all  probability  amount 
to  a  renunciation  of  the  disseisin,  and  do  , 
away  its  effect. 

By  modern  decisions  it  is  established  that 
possibilities  coupled  with  an ,  interest  are 
devisable,  (n)  It  is  also  settled  that  they 
may  be  released,  by  way  of  extinguishment 
of  right,  (o)  or  may  be  bound  by.  way  of 
estoppel.(jj) 

In  equity,  owners  under  contingent  re- 
mainders and  exe^^utory  devises,  may  bind 
themselves  by  contract  for  a .  valuable  con-' 
sideraiion.  In. this  sense,  and  to  this  ex* 
tent,  these  interests  are  transferrable. .  But 
because  they  are  transferrable  in  equity,  it 
by  na  means  follows  that  they  are  grant- 
able  at  law:  on.  the  contrary,  the  deci- 
sions in  equity  suppose  and  admit,  that 
the  conveyance  has  no  legal  operation. 
When  it  is  said  in  some  recent  decisions 
that  these  interests,  are  assignable;  (q) 
that  expression  must,  it  is  submitted,  be  un- 


s 


[m)  Sbep.  T.  319.  322, 

(n)  Roe  V.  Jones,  3  Term  Rep.  38.  1  Hen.  Blackst.  30. 
(o)  Co.  Litt.  214.  Shep.  T.  238. 
[p)  Weale  Y*  Lower,  Pollex.  54.  Buckler's  Case,  2  Rep.  55. 
Aloore'tt  Case,  Palmer,  365. 

(9)  Roe  V,  Jones,  3  Term  Rep.  88. 
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derstood  with  the  restrictions  and  quaii£« 
cations  expressed  in  thift  work.  This  remark 
is  more  necessary,  because  some  gentlemen 
of  the  highest  eminence  have  advanced  the 
doctrine,  that  pMsibilities  coupled  with  an 
interest  are  grantable ;  these  persons  con* 
sidering  by  some  unaccountable  mistake,  tliat 
whatever  is  devisable,  is  grantable. 
The  rule  is  only  that  whatever  is  grantable 
i$  devisable :  and  some  interests  which  are 
devisable  are  not  grantable;  for  example, 
the  interest  under  Contingent  Remainders 
and  Executory  Devises. 
-  As  connected  with  this  subject,  it  may  be 
obaeni^  that  contingent  interests  to  the 
survivor  oi ^evenX  persons  (r) ;  or  to  persons 
who  shall  answer  a  given  description,  aiid 
who  are  not  yet  ascertained,  as  the  children 
of  A  ^  who  shaUhe  living  Mt  his  death  ;  or  the 
expectancy  of  an  heir,  though  they  are  pes-* 
sibilities  coupled  with  an  interest,  are  not, 
it  is  apprehended,  devisable,  (s)  or  even  re-* 
leasable  :  and  in  a  late  case  (t)  of  great  anxi- 
ety, and  very  fully  considered,  it  was  de- 
Qided  in  the  court  of  King's  Bench,  that  a 
right  or  title  of  entry,  or  of  action,  though 
an  interest  which  is  releasable,  is  not  de- 
visable. 


» ( 


\r)  1  Fearnie,  541. 

(4  Doe  ikTomkinson,  1  Mauleand  Selwyn  165.  cited  ipfni* 

(/)  Goodn^ht  V.  ForrHter,  8  East  552. 
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On  this  judgment  there  was  a  writ  of 
error  brought  in  the  Exchequer  Chamber^ 
land  this  point  was  fully  argued  and  dis- 
cussed ',  but  the  decision  of  that  court 
was  founded  on  another  point-r*the  bar  by 
non-claim  on  a  fine  with  proclamations; 
The  Ch.  Justice  of  the  Coinnion  PIeas«  who 
delivered  the  judgment  of  the  Court  of 
Exchequer  Chamber,  distinctly  and  repeat- 
edly declared^  that  there  was  not  any  in- 
tention in  that  court  of  questioning  the 
judgm^t  in  the  King's  Bench,  {u) 

That  expectancies  may  be  bound  by  es- 
toppel, is  the  consequence  of  a  rule  of  law^ 
concerning  titles,  and  not  of  any  present 
interest  in  the  parties.  Equity  holds  the 
contract  of  an  expectant  heir  w:ho  becomes 
heir  de  Jacto,  binding  on  him:  but  this 
equity  h  deemed  personal  to  the  party^ 
and  d(^s  nOt  extend  to  his  heir.(«^) 

It  is  inlmaterial  whether  the  releasor  ha$ 
4m  estate  ib  posscmon,  {w)  reversion,  or  remain-- 
der  ;  (x)  or  whether  he  is  a  joint-tenmtt  or 
tenant  in  common^  or  a  coparcener^  or  .even 
seised  by  entireties.  The  release  ntay  ope- 
rate under  all  these  circumstances.  It  WLi^y 
also  operate    whether  it  proceeds  from  a 


\u)  This  is  stated  from  th«  aatbor*s  knowled^  •£  tbt  foct* 
(v)  ClaytoQ  ▼.  Dake  of  Newcastk,  2  Ch.  Ca*  1 12.     Morse  v. 
Faulkooer  aii4  otber«»  Amtt^  !!• 
(»)  Co,  Litt.  a69y  «. 
(«)  8bep.Xa21. 
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person  seised  of  an  estate  in.y^^  simple ^  fee 
tally  ovfor  life.     All  that  is  requisite  is,  that 
there  should  be  in  the  releasor  an  estate  of 
freehold  or  inheritance.  The  statute  of  uses  [x) 
applies  to  estates  of  those  persons   alone, 
who  are  seised  ;  and  it  follows  that  the  bar- 
gain and  sale,  as  part  of  the  assurance  by 
lease  and  release,  must  proceed  from  a  per- 
son who  has  an  estate  of  inheritance,  or  at 
least   an  estate  of  freehold.    The  use  de- 
clared  of  the  estate  of  a  termor  for  years,  (y ) 
or  of  the  estate  of  the  owner  of  any  other. , 
chattel  interest,    cannot  be  executed   into 
estate  by  the  statute. 

The .  releasor  must  also  be  a  person,  who 
in  point  of  estate,  may  stand  seised  to  an 
use.  Instances  have  already  been  enume- 
rated of  the  king,  a  corporation,  &c.  in 
which  the  use  cannot  arise  by  reason  of 
some  circumstances  peculiar  to  the  grantor ; 
and  it  has  already  been  noticed  that  a 
tenant  in  tail  may,  under  certain  mo- 
difications, stand  seised  to  an  use.  The 
observations  on  that  point  prove  that  a 
lease  and  release  by  a  tenant  in  tail,  wi.U 
be  an  efficient  conveyance  to  pass  his 
estate,   (z)      Such    conveyance,     however, 


irti^ 


(r)  27 Hen.  8. 

(y)  1  Dyer,  369.  a.  pi.  50. 

(«)  Seymour's  Case,  10  Rep.  Machel  v.  Clark,  2  Lord 
Raym.  Doe  v.  Whitehead,  3  Burr.  Stapyltoa  t.  Stapylton, 
1  Atk.2. 
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will  be  defeasible  by  the  issue  intail/^the 
remainder-men  or  reversioner,  unless  the 
proper  ceremonies  for  barring  the  int6]reist> 
of  these  persons  shall  be  observed. 

Fourthly,  Who  may  be  the  releasee, 
-  1st,   In  respect  of  personal  qualification, 

2d,  In  respect  of  estate. 

First,  Any  person  capable  of  a  grant  liiay 
ht  the  grantee  in  the  lease,  and  also  in  the 
releaise. 

Secondly.  The  priAcipal  point  to  be  re-^ 
garded  is,  that,  either  in  fact  or  in  intend- 
ment, of  law  there  leasee  s^hould,  prior  to  the 
execution  of  the  releiase,  have  acquired  an 
estate  vested,  either  in  possession,  or  in  re^ 
version  or  remainder,(a)  to  be  capable  ef 
enlargement.  The  lease  for  k  year  is,  in 
modem  practice,  made  with  the  intention, 
and,  in  skilful  hands,  with  the  declared 
object,  of  Creating  an  estate,  which  may 
admit  of  enlargement ;  and  it  is  to  be  called 
t6  mind  that  the  graintee  must  have  an  ac-« 
tual  term  or  estate,  and  not  merely  an 
inter  esse  termni^  or  a  right  of  entry,  or  an 
ea^utory  interest.(6)  And  it  is  to  be  re-» 
itieiftbered,  that  und^r  the  rules  of  the  com-^ 
mon  law,  a  tessee  has  not  any  estate  till  eOff 
try  on  lands  held  for  an  estate  m  possession ; 
nor  before  the  statute  for  the  amendment 


(a)  Lilt.  B.  A9.    Co.  Litt.  370* 

{b)  Litt  8.  459.    Co.  Liu.  46,  b.  270,  a. 

VOL.    II.  T 
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of  the  law  had  he  any  estate^  till  at* 
tornment,  when  the  lands. were  held  for  an 
estate  in  reversion  or  remainder.  Imme'* 
diately  after  opening  the  learning,  in  the 
next  division,  a  more  detailed  view  will  be 
taken  of  the  rules  which  concern  this  part 
of  the  assurance. 

But  a  seisin  in  law  will  suffice  to  support 
a  release,  in  enlargement  of  the  estate  ;  as 
is  the  case  of  a  release  to  a  tenant  for  .life 
in  remainder,  during  the  continuance  of  a 
prior  particular  estate,  or  after  the  deter- 
mination thereof,  and  before  entry. 

A  few  observations  will  now  be  proper, 
respecting  the  tenant  whose  estate,  or  inter- 
est, is  capable  of  being  enlarged  by  release. 

A  person  who  has  the  fee,(c)  has  the  .ut- 
most extent  or  degree  of  interest  of  which 
a  man  is  capable:  in. the  language  of  Lit- 
tleton,(rf)  ^*  a  man  cannot  have  ^  more  large 
*^  or  greater  estate  of  inheritance  than  fee- 
^'  simple.^'  His  estate  does  not  admit  of 
any  increase.  It  may  be  determinable, :  or 
defeasible  ;  and  these  qualities  may  cease, 
or  they  may  be  discharged  by  a  release.(e) 
Such  release  operates  by  way  of  extinguish^ 
mentoi  right  or  title,  {/)  and  not  as  a .  re-' 
lease  in  enlargement  of  a  prior  estate. 


(c)  Essay  on  the  Quantity  of  Estates,  Chap.  Fee« 

(d)  Litt.  8.  11. 

(e)  Essay  on  the  Quantity  of  Estates,  Chap.  Fee* 
(/}  Sbep.  Abr.  Chap.  Extinguishment. 
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WJien  an  instrament  operates  as  a  re^ 
lease  by  way  of  enlargement^    it  transfers 
an  estate.     It  passes  a  seisin;    in  short,  it. 
is  a  conveyance.     From  these  deductions  it 
follows  that  uses  may  be,  and  they  are  con- 
tinually declared  of  the  seisin,  t^raasferred  by 
this  assurance.     No  use  can  be  declared  on 
a  release  of  right,  or  of  title,  or  of  a  possi- 
bility; and  of  this  nature  is  a  release  of  the 
determinable  or  defeasible  quality  of   an 
estate  in  fee.     There  is  one  species  of  fee 
which  it  should  seem  admits  of  enlargement. 
This  is  the  particular  and  peculiar  case  of 
an  estate-tail,  or  a  fee  converted  from  an 
intail  into  a  base  or  determinable   fee.  {gl 
In  this  instance,    the  base  or  determinable 
lee  may  be  in  one  person,  and  an  actual 
estate  may  be  in  another  person.     Consis* 
tently  with  principle,  a  base  fee,  being  a 
particular  estate,  may  be  enlai^ed,  by  the 
accession  of  the  remainder  or  reversion  in 
fee^  conferring  the    ulterior  interest;  for 
there  is  an  estate  to  be  added,  and   that 
estate  is,  in  legal  denomination,  and  in  l^al 
intendment,  larger  than  this  base  or  deter- 
minable fee.     This  instance  forms  an  ex- 
ception  to. the  general  rule^  that  one  fee 
cannot  be  dependant,     or  eii^pectant,    on 
another  fee.(A)    The  rule  is  true,  only  when 


Iff)  Co.  Litt.  18,  a.   MttcheU  y.  Clark,  2  Lord  Raym.  77a 
W  Co.  Utt.  18,  a.    Eawy  on  Estates,  Chap.  Fee. 

t2 
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understood  with  the  qualification,  that  6ne 
fee,  cannot,  by  the  grant  of  the  party,  be 
expectant  on  another  fee^  not  being  a  parti--^ 
cular  estate,  and  no  fee,  except  a  fee-taii,  or 
a  base  fee  arising  from  an  estate-tail,  is  con- 
sidered as  a  particular  estate. 

The  conversion  of  .an  estate^^tail  into  a 
base  fee,  is  merely  a  consequence  of  .law, 
and  the  necessary  result  of  the  statute  de 
donisyit)  which  nadethe  conditional  fee,  of 
antient  times,  the  estate-tail ;  a  particular 
estate,  of  modern  times.  When  a  man 
grants  an  estate  to  another  and  his  heirs, 
determinable  in  any  manner,  he  retains 
merely  a  possibility  of  reverter.  This  pos- 
aibility  may  be  released  to  the  person  who 
has  the  determinable  fee :  but  notwith^ 
standii>g  Mr.  Fearne^s  [j)  ingenious  reason- 
ing to  est&blish  a  contrary  doctrine,  the 
more. correct  opinion,  drawn  from  the  prin- 
eiples  of  tenure,  seems  to  be,  that  this  possi- 
bility does  not  admit  of  being  granted.  On 
the  other  hand,  an  actual  reversion  or  re- 
maidd^  may  exis  tasan  estate  after  the  crea- 
tion of  an  estate-^tail ;  and  this  reversion  or 
remaindeir,  though  it  becomes  expectant  on 
a  base  fee,  as  the  ownership  arising  from  an 
estate-tail,  after  its  descendible  quality  has 


(t)  13Edw.  l.c.  1. 

(f )  1  Fearne's  Cofitiiigent  R«m«  Bailer's  Edit  p.  SMi 
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been  changed  fronl.  the  issue  in  tail  to  the 
common  taw  heir,  confers  an  interest  which 
may  be  granted,  from  one  person  to  another* 
For  that  reason,  it  may  be  released  to  the 
person  who  has  the  base  ordeterminable  fee> 
in  enlargement  of  his  estate^  Hence  also 
the  decision  that  a  base  fee  acquired  from 
the  alteration  in  the  descendible  quality  of 
an  estate*  tail,  may  merge  in  the  ultimate 
remainder  or  reversion  in  fee.(^)  No  dQubt 
is  entertained  that  an  instrument  in  the 
form  of  a  lease  and  release  would  operate  by 
way  of  release  of  the  possibility,  when  there 
is  merely  a  possibility  of  reverter.  ^  The 
case  is  noticed  only  for  the  sake  of  a  disf* 
tinction^  and  to  illustrate  the  general  prinr 
ciples  on  which  the  assurance  by  lease  and 
release  depends^ 

Let  it  also  be  remembered  that  when  a 
tenant  in  tail  discontinues,  (/)  or  a  tenant 
for  life  aliens  tortiously^  and  thereby  devests 
the  reversion  or  remainder,  {m)  the  reversion 
or  remainder  is  converted,  in  the  former 
instance,  into  a  right  of  action  ;  and  in  the 
latter  instance,  into  a  right  of  entry  :  and 
Huch  right  of  entry  may  eventually  by  th^ 


(k)  SyiDonds  V,  Cudtnorey  4  Mod,  1. 

Kinaston  v.  Clarke,  2  Atk.  204» 

Sfielburn  r.  Biddulph,  6  Dro.  Pari.  C«8.  Q8.:Edit.  1€|03. 
(/)  Lilt.  Section  592*  and  the  cpiniiieDtary» 
(m)  Bredon's  Case*  1  Rep,  76» 

Goodright  ex  dem.  Burton  y.  I^}rrest^r,  1  Taunton,  ^S 
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statute  of  limitations,  or  by  a  descent  which 
I0II5  the  entry,  become  a  mere  right  of 
action,  {n}  In  each  of  the  instances,  the 
right  or  title  of  entry  or  of  action,  may  be 
released  by  way  of  extinguishment.  In 
neither  case  can  it  be  released  by  way  of 
enlargement  of  estate ;  since  the  remainder 
or  reversioner  does  not  retain  any  estate. 
He  has  merely  a  right  of  action  or  of  entry 
to  restore  or  revive  his  estate.  This  sub- 
ject, with  the  principles  by  which  it  is 
governed,  will  be  found  in  the  arguments, 
in  the  case  of  Goodright  on  the  demise  of 
Btirton  v.  Forester,  in  the  Court  of  Exche- 
quer Chamber,  (0)  and  the  chapter  on 
alienation  by  tenant  in  tail  in  the  tracts  on 
cross  remainders,  &c. 

To  guard  the  reader  against  an  error  into 
which  these  observations  and  first  princi- 
ples might  easily  lead  him,  h^  ought  to  be 
apprized,  that  it  is  decided  by  two  cases,  {p) 
and  was  expressed  to  be  the  opinion  of  Lord 
Alvanley  in  another  case,(y}  that  if  a  person 
become  seised  in  fee,  subject  to  an  execu- 
tory devise  to  take  place  on  an  event  which 
happens ;    and  before  the  event  happens, 


{n)  Tracts  on  Cross  Remainders  in    Chap.,  on  Alienatioii  b^ 
Tenant  ill  Tail. 
(0)  ITnunt.  578. 
(p)  Goodright  ▼.  Searle,  2  Wilson,  99. 

Goodtitle  v.  White,  2  New  Rep.  38S^ 
{q)  3  Bo«.  and  Pail.  66&. 
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the  interest  under  this  executory  devise, 
descends  to  him,  and  afterwards  he  dies  intes* 
tate,  leaving  two  classes  of  heirs :  one  to  the 
seisin  which  he  had;  the  other  to  the  in- 
terest which  he  derived  under  the  possi- 
bility;  the  heir  to  the  possibility,  and  not 
the  heir  to  the  seisin,  shall  be  preferred. 
These  decisions  of  course  deny  that  the 
possibility  was  extinguished  in  the  estate  ; 
for  if  the  possibility  had  been  extinguished, 
it  could  not  have  governed  the  descent. 
With  every  respect  the  author  feels  for  the 
decisions  of  the  courts,  he  considers  these 
cases  as  anomalous. 

With  this  impression,  and  the  opinion  of 
those  most  conversant  with  the  subject,  in- 
cluding Mr.  Watkins,  who  in  his  Treatise 
on  Descents  (r)  had  adopted  the  proposi- 
tion from  Goodright  V.  Searle,  and -whose 
name  can  never  be  mentioned  with  too 
much  respect,  either  for  talent,  learning, 
industry,  or  liberality  :  this  point  was  again 
brought  under  discussion  in  the  case  of 
Goodtitie,  lessee  of  Elizabeth  Vincent^  v. 
TVhite,{s)  and  the  decision  of  the  Court  of 
King's  Bench  was  founded  on  the .  former 
determinations  in  Goodright  and  Searie,  and 
Goodtitle  dem.   Vincent  v.    White,  {t)     Still, 


(r)  Watkins  on  Descents,  c^  3.  s«  2. 155. 

{s)  15  East,  174. 

(0  2  New  Rep.  383.^     • 
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however,  it  was  determined  to  appeal  from 
the  judgment  of  the  Court  of  King's  Bench 
to  the  Court  of  Exchequer  Chamber.     The 
decision  in  the  latter  court  will  be  consider-* 
€d  conclusire  between  these  parties,  since 
the  property  will  not  bear  the  expence  of 
further  litigation.      For  the  sake  of  prin* 
ciple,  rather  than  of  the  precedent  afforded 
by  Goodrigkt  wid  Searle  ;  a  precedent  which 
if  an  opinion  may  be  formed  from  the  report, 
arose  from  a  oonfusion   of  the   doctrine  of 
extinguishment  with  the  doctrine  of  mer- 
ger;  it  is  to   be  hoped  that  the  Court  of 
Exchequer  Chamber,  guarding  against  the 
mischief  of  anomalies,  on  a  subject  of  so 
much    importance,   and    of  such  frequent 
occurrence  as  the  law  of  descents,  will  bring 
back  the  law  to  the  point  on  which  all  the 
former  cases  seem   to  have  received   their 
decision ;  namely,  that  the  same  person  can-* 
not  have  the  estate  and  the  condition,   the 
estate  and  the  title,  tiie  land  and  the  reiikt, 
the   land  and   the    common;   nor,   conse* 
quently,  the  estate,  and  the  possibility  by 
which  the  estate  is  to  be  defeated  ;  and  it  is 
inaterialthat  the  Chief  Justice  of  the  Kiog"^ 
Bench  admitted  that  it  was  a  matter  of  in-* 
difference  in  what  .way  the  law  had  been  ori^ 
gmaUy  decided,  in  Goodright  v.  Searle y  which 
he  considered  as  having  settled  this  point. 

It   is  to   be  lamented  that  the  point  of 
title  had  not  arisen  on  the  effect  of  a  will 
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by  a  person,  \rho  had  at  one  and  the  same 
time,  the  estate  and  the  possibility,  under 
a  gift  to  hira  as  the  survivor  of  several 
persons,  and  who  made  his  will  before  he 
became  the  survivor.  It  may  reasonably 
be  expected  that  the  judges  would  support 
the  will  against  each  class  of  heirs  ;  and  it 
would  be  difficult  to  understand  on  what 
ground,  if  the  late  decision  be  right,  they 
could  support  the  will  against  the  heirs 
claiming  under  the  possibility,  as  distinct 
from  the  estate  ;(u)  since  a  fee  to  vest  i^ 
the  survivor  of  several  persons  is  not)  while 
in  contingency,  considered  to  be,  indeed  is 
now  decided  not  to  be,  a  devisable  intero^t. 
The  law  has  in  no  case  ever  treated  an 
estate,  and  the  right  to  an  estate^  as  twQ 
distinct  interests  in  one  and  the  si^mf 
person,  at  one  and  the  same  time,  except 
for  an  instant,  when  the  law,  by  its  own 
operation,  does,  under  the  learning  of 
remitter,  substitute  the  right  in  the  place 
of  the  estate ;  and  treat  the  party  as  sei&ed 
by  force  of  his  rightful  interest,  and  not 
hy  force  of  the  estate  acquired  by  wrong. 

If  it  should  be  alledged  that  these  limi*-* 
tationa  in  Gqodright  v.  Searle,  and  in  the 
cases  of  Doe  v.  ffhite,  were  by  executory 
devise,  and  that    executory   devises  hiave 

introduced  a  new   species   of  interest  by 

--        II  ■ ,      .  I .  ■■  ■ 

(«]  Doe  r.  TomkinaQD,  2  Maule  and  Selwyn»  105.. 
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way  of  remainder^  though  these  interests 
are  not  remainders  in  the  strict  sense  of 
the  term  ;  the  answer  seems  to  be,  that  the 
different  interests  have  qualities  well  known 
to  the  rules  of  the  common  law  ;  and  that 
the  rules  of  the  common  law  are  equally 
applicable  to  interests  created  by  execu- 
tory devise,  as  if  they  had  been  created  by 
any  other  mode,  or  had  resulted  from  any 
other  rule  or  consequence  of  law.  It  was 
the  wisdom  and  part  of  the  plan,  of  those 
who  introduced  and  encouraged  the  law  of 
executory  devises,  to  assimilate  the  interest 
by  executory  devise,  to  corresponding  inter- 
ests arising  by  any  other  means.  Thus  possi- 
bilities under  executory  devises  were  releas- 
able  in  the  same  manner  as  all  other  possi- 
bilities were  releasable :  and  as  they  were 
releasable  by  the  act  of  the  parties,  (a) 
it  is  difficult  to  comprehend  for  what  rea- 
son they  should  not,  like  all  other  possibi- 
lities, be  releasable  by  act  of  law;  by 
union,  and  consolidation  with  the  estate  t^ 
which  they  formed  a  collateral  interest,  and 
to  which  they  gave  a  collateral  or  determi- 
nable quality.  In  short,  it  is  impossible  to 
pursue  the  learning  .  and  the  principles  on 
which  the  law  of  merger ^  the  law  of  extin- 
guishment, and  the  law  of  remitter  are  seve- 


(a)  Lampett*8  Ciise,  10  Rep.  46. 
Matthew  Manning*!  Case,  8  Rep.  04. 
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rally  grounded ;  and  not  to  feel  that  the 
case  of  Goodright  and  Searle  is  one  of  those 
unfortunate  decisions  which  trench  on  first 
principles,  and  break  down  one  of  those  bar- 
riers by  which  consistency  of  principle,  de* 
cision,  and  opinion  are  secured  :  and  that  it 
leads  to  doubts  on  many  points,  which  with* 
out  such  a  decision  could  never  have  been 
questioned  with  any  semblance  of  reason. 

While  on  this  subject^  it  may  be  worth 
attention  to  notice  the  case  of  a  gift,  at- 
tended with  these  circumstances : — 

A  person  being  seised  in  fee  by  descent 
under  an  estate-tail,  to  his  fisither  and 
mother,  suffered  a  common  recovery,  and 
acquired  the  fee :  he  was  therefore  seised  of 
the  fee  in  the  course  of  descent  from  bis 
£atther  and  mother.  It  is  not,  as  &r  as  the 
fact  can  be  traced,  decided  by  any  book, 
whether  the  .  course  of .  descent  was  to  be 
from  the  mother,  who  was  the  surviving 
parent,  or  first  from  the  father,  and  se- 
condly, from  the  mother.  On  the  princi- 
ples of  equity. from  which  we  derive  the 
descendible  qualities  of  the  use  or  es- 
tate, it  should*  seem,  that  the  heir  of  the 
father  in  the  first  place,  and  afterwards  the 
heir  of  the  mother,  would  be  admitted  into 
the  succession ;  but  a  title  attended  with 
these  circumstances  cannot  be  safely  accept- 
ed until  it  shall  have  undergone  the  ordeal 
of  judicial  decision. 
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To  riCsume  ifae  subject  fr6m  which  there 
has  .be^  a  digression. 

1st*  Every  particular  vested  estate  is  capa- 
hh  of  enlargement.  Therefore  the  estate  of 
tenant  for  years>(c)  for  life*  and  either  for  his 
own  life  or  pur  autre  w^id)  or  in  tai^e)  and 
either  in  his, own  right^or  in  the  right  of  his 
wifefC/}  or  even,  it  is  apprehended^  of  ates«* 
tator ;  and  even  the  estate  of  a  tenant  at 
Will^^g*)  or  of  a  copyhol!der>(A)  or^  according 
to  the  better  opinion,  of  a  cestui  que  trust, 
holding  at  the  will  of  the  trustees,(j)  or  of 
a  mortgagor  holding  at  the  wiil  o^  the  mort^ 
ge^e,  of  tenant  by  statute  merchant, 
ele^ty  or  the  ]ike,(Ar)  may  be  enlarged  by 
release.  But  tenant  at  su0eranee  has  no 
estate,  nor  is  there  any  privity  remaining ; 
and  as  a  consequence,  he  is  not  capable  of  a 
release  to  operate  in  enlargement  of  an 
estate. (/)  In  short,  a  person  who  merely 
has  the  possession,  or  holds  by  sufferance, 
is  inaccurately  denominated  a  ter^nt.  Te^* 
nanis  in  dower  and  by  curtesy,  being  those 
husbands  and  wives  who  have  ^tual  es-^^ 
tates,  are  capable  of  such  release.  They  have 


^  ■  .J.. 


■»T 


(c)  Litt  s.  459,  465. 

[d]  Co.  Litt.  273,  b. 
it)  Shep.  Touch.  3183. 

(/)  Co.  Litt.  273,  b.  299,  a. 
6r)  Litt.  460. 

(A)  W4tkins*(i  Copy.  36.  a. 

(<)  Litt.  462, 463.  and  the  commentary.  2  Ventr.  328. 
\h\  Go.  Litt.  270,  b.  278,  b.  Sbep.  Touchftt.  823. 
(/)  Co.  Litt.  27L  Butler  v.  Duckmanton,  Cro.  Jac.  169. 
iVo#^.-— The  authorities  which  arc  cited,   merely   afibrd  a 
principle,  and  are  not  directly  in  point. 
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»  notoriety  of  possession,  and  privity  of 
estete  with  the  relea^r.    £a€h   of  these 
tenants  has  an  estate  of  freehold.    It  is  at 
the  same  time  observable,  that  before  th^ 
title  of  dower  is  perfected  by  exectieion 
or  endowment,  the  dowress  has  not  any 
estate,  im)  she  has  merely  a  title  of  dower. 
That  title  may^  by  way  of  extinguishment, 
be  released  by  the  dowress  ;  but  while  ^he 
has  any  interest  ^faort  of  an  estate,  she  is 
not, '  in  respect  of  such  interest,  capable  <kf 
a  release :  nor  can  she  convey  by  lease  and 
release  till  she  becomes  tenant.    In  other 
words,  till  she  has  an  estate  in  dower  :  She 
may  release  her  right  or  title  of  doWer  to 
the  terre-tenant^  V  and  such  release  operates 
hy  way  of  extinguishment,  and  not  of  con« 
v^anee,  and  a  lease  and  release  may  ope-* 
rate  in  this  mode.    Tenant  by  the  cnrtei^ 
has  an  estate  i&mediately  on  the  drath  of 
his  wife,  without  any  ftirther  ceremony,  pro^ 
vided  tbs  seisin  of  his  wife  continued  in 
him  and  his  wife  in  her  right    till    her 
death,  (fi)  Jt  is  also  agreed  that  a  release  to 
a  tenant  in  tail  may  operate  by  way  of  en-- 
lai^ment,(o)  or  more  accurately  speaking, 
by  way  of  accession  of  estate,  because  this 
two  estates  will  not  unite. 

% 

(m)  Gilbert  on  Tennrcs,  20.  Roer.  Powei',  New  Rtpt  1«  And 
that  there  mtist  be  aa estate  upon  which  the  release  is  feuQded, 
sceCo*  Litt.  273,11. 

(ft)  litt.  s.  SM.  and  the  Commentary. 

(o)  a  fcolL  Al^n  4«K  SIm)^  Tfafa^.  SSii 
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The  effect  of  a  release  is  in  most  cases  to 
occasion  a  merger  or  the  particular  estate 
to  be  enlarged,  when  the  estate  to  be  en- 
larged, and  the  estate  granted  by  way  of 
enlargement,  are  immediate  to  each  other. 
But  the  grant  to  a  tenant  in  tail  of  an  im-* 
mediate  estate, .  will  not  operate  to  enlarge 
the  estate-tail  as  against  tlie  issue.  This 
proves  that  it  is  not  a  necessary  circum- 
stance to  the  operation  of  a  release,  that  it 
should  occasion  the  absolute  merger  of  the 
particular  estate  intended  to  be  enlarged , 
or  the  union  or  consolidation  of  the  two 
interests. 

Notwithstanding  the  acceptance  of  the 
release,  the  estatcrtail  will  in  point  of  rights 
and  perhaps,  indeed  probably,  in  point  of 
estate,  remain  a  distinct  interest,  on  the 
same  principle  that  an  cistate-tail  will  remain 
a  distinct  interest,  so  long  as  the  heirs  in 
tail  are  within  the  protection  of  the  statute 
de  donis,  although,  the  tenant  in  tail  acquires 
the  fee  by  the  original  grant,  or  by  sub^ 
sequent  purchase  or  descent. (p)  From 
subsequent  observations  it  will  also  be  col- 
lected, that  there  are  other  instances  in  which 
the  release  may  have  full  effect,  without 
causing  the  merger  of  the  particular  estate 
intended  to  be  enlarged.  These  cases  more 
fully  prove  that  the  release  is,  in  point  of 

(p)  Wiscot'a  Case^2  R^p«  Symonds  v,  Cudmore,  4  Mod.  1. 
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iaw,  nomore  than  a  grant  to  a  person^  hav- 
ing a  particular  estate ;  and  that  it  takes 
its  denomination  from  the  connection  and 
privity  between  the  parties  to  the  convey- 
ance^  rather .  than  from  any  peculiar  opera- 
tion. 

Littleton's  reasoning,  as  applied  to  a  re- 
lease to  a  tenant  for  years,  or  at  will,  per- 
vades the  whole  series  of  cases  ;  and  ought 
to  have  been  introduced  into  the  division 
which  shews  the  origin  and  foundation  of 
this  assurance. 

The  material  sections  of  Littleton  are  in 
these  terms : — 

Litt.  s.  459*  ^^  Also  if  a  man  letteth  to 
"  another  his  land(jr)  for  term  of  years,  if 
^'  the  lessor  release  to  the  lessee  all  his 
'^  right,  &c.  before  that  the  lessee  had 
^^  entered  into  the  same  land  bv  force  of  the 
'*  sameiease^  such. release  is  void,  for  that 
'*  the  lessee  had  not  possession(r)  in  the 
t^  land  at  the  time  of  the  release  made,  but 
^^  only  a  right  to  have  the  same  land  by 
^'  force  of  the  lease  ;  but  if  the  lessee  enter 
^'  into  the  land  and  hath  possession  of  it,  (^) 

by  force  of  the  said  lease,  then  such  release 

made  to  him  by  the  feoffor,(/)  or  by  his 


6£ 


(9)  Being  in  possession  must  be  uadeittood. 

(r)  A  vested  estate. 

{s)  And  consequently  an  estKte. 

(/)  Should  be  "^7  the  lessor. 
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beir,  is  salient  to  him  by  reascxQ  of  the 
privitie,  which  by   force  of  the  lease  is 
"  between  thein>  &c." 

Sec.  460.  ''  In  the  same  manner  it  is^ 
'^  as  it  seeineth  where  a  lease  is  made  to  a 
**  man  to  hold  of  the  lessor  at  his  will,  by 
'^  force  of  which  lease  the  lessee  hath  pos- 
session :  if  the  lessor^  in  this  case  make  a 
release  to  the  lessee  of  all  his  right,  &c. 
this  release  is  good  enough  for  the  privity 
"  which  is  between  them  ;  for  it  shall  be  in 
^'  vain  to  make  an  estate  by  livery  of  seisin 
^^  to  another,  where  he  hath  possession  of 
^^  the  same  land  by  the  lease  of  the  samd 
"  man  before,  &c.*^ 

Sec.  461.  ^^  But  where  a  fiwn  of  his  own 
^^  head  occupieth  Unds  or  tenements,(tt) 
^'  at  the  will  of  him  which  hath  the  free- 
^^  bold,  and  such  occupier  claiming  nothing 
"  but  at  will,  &c-  if  he  which  hatb  the  free- 
hold will  release  all  his  rigbt  to  the  occu- 
pier^ &c.  this  release  is  void,  becausi^ 
there  is  no  privitie  between  them  by 
the  {v)  lease  miade  to  the  occ«pief ,  nor  by 
^*  other  manner,  &c/^(tt?) 


€t 
€t 
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(»)  Claiming  to  hold  the  same. 

(w)  Read" a." 

(te)  This  doctrine  is  correct  in  principle,  but  qnestionAble  ia 
its  application  to  the  fact ;  for  why  mav  iiot  a  man  claivitixig  to 
be  tenant  at  will  become  tenant  at  will  by  the  admission  oixhe 
owner,  and  his  consent  to  treat  him  as  tenant  ?  And  why  ift  not 
the  release  to  the  occupier  evidence  of  such  consent  tbait  he 
hofdeth  at  will  ?    Besides,  if  the  occupier  doth  not  hold-  as 
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An  estate  for  life  is  also  capable    of  en- 
largement.       In    short,    every    particular 
estate,    conferring   the    necessary     circum- 
stance of  privity,  may  be  enlarged   by  re- 
lease.    Thus  an    estate  after  possibility  of 
issue  extinct ;  an  estate  for  years ;    (:r)  and 
even  at  will,  (y)  may  be  enlarged  by  release  ; 
and  it  is  agreed  that  the  estate  of  a  ccgoy- 
holder  (z)  who  holds  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor,  is  an 
interest  which  admits   of  enlargement,  by 
release  from   the  lord.     The    release  con- 
verts the  copyhold  interest  into  a  freehold 
tenure. 

Littleton  («)  propounds  the  question 
whether  a  cestui  que  trusty  who  holds  by 
the  permission  of  the  trustee,  and  who  is  a 
quasi  tenant  at  will  only,  and  not  a  tenant 
at  will,  is  capable  of  receiving  a  release  by 
way  of  enlargement.  Between  these  parties 
there  is  not  any  privity,  no  tenancy.  In 
case  there  was  a  tenancy,  a  distress  might 
be  taken  by  the  trustee  on  the  cestui  que 
trust;  but  no  distress  can  be  maintained 
unless  there  be  a  tenancy  by  express   con-' 


tenant,  he  mttst  in  const  ruction  of  law  be  viewed  a^  disseisor, 
and  as  disseisor  he  is  capable;  of  a  release  in  extinguishment 
of  the  right.  Co.  Litt.  271.  See  also  the  case,  cited  infra,  from 
Mr.  Wightwick*8  Reports. 

U)  Litt.  450,  465. 

(y)  Litt..4G0. 

(')  Watkint's  Copyhold,  907.  attd  observalioD,  tapra. 

(a)  Utt.  46^  493. 
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tract  between  the  parties.     The  sections  of 
Littleton  are  in  the  following  words  : 

Sec.  462.  '^  Also  if  a  man  enfeoff  other 
^^  men  of  his  land,  upon  confidence  and  to 
*'  the  intent  to  perform  his  last  will^  and 
^^  the  feoffor  occupieth  the  same  land  at  the 
^^  will  of  his  feoffees,  and  after  the  feoffees 
^^  release  by  their  deed  to  their  feoffor,  all 
^'  their  right,  &c.  this  hath  been  a  question, 
'*  if  such  release  be  good  or  no.  And  some 
''  have  said  that  such  release  is  void,  because 
^*  there  was  no  privitie  betweene  the  feof- 
''  fees  and  the  feoffor,  insomuch  as  no 
'*  lease  was  made  after  such  feoffment  by 
**  the  feoffees  to  the  feoffor  to  hold  at  their 
'^  will,  and  some  have  said  the  contrarie>  and 
*'  that  for  two  causes." 

Sec.  463.  '*  One  is,  that  when  such 
''  feoffment  is  made  upon  confid^nc^  to 
'•  perform  the  will  of  the  feoffor^  it  shall  be 
•*  intended  by  the  law. that  the  feoffor  ought 
'*  presently  to  occupy  the  land  at  the  will 
"  of  his  feoffees,  and  so  there  is  the  like 
'*  kind  of  privitie  betweene  them  as  if  a 
^^  man  make  a  feoffment  to  others,  and  they 
^*  immediately  upon  the  feoffment,  will 
*'  and  grant  that  their  feoffor  shall  occupy 
^'  the  land  at  their  will,  &c.'' 

Sec.  464.  *'  Another  cause  they  alledge 
*•  that  if  such  land  bee  worth  fortie  shillings 
'*  a  yea^,  &c.  th6n  such  feoffor  shall  be 
*'  sworn  in  assize  and  other  ii^quests  in  plees 
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^^  reals^  and  also  in  plees  personals,  of 
*'  what  great  sum  soever  the  plaintiff  will 
declare,  &c.  and  this  is  by  the  common  law 
of  the  land.  Ergo,  this  is  for  a  great  cause^ 
and  the  cause  is  for  that  the  law  will,  that 
such  feoffors  and  their  heirs  ought  to 
occupie,  &c.  and  to  take  and  enjoy  all 
manner  of  profits,  issues,  and  revenueS| 
&c.  as  if  the  lands  were  their  own,  with- 
out interruption  of  the  feoffees,  notwith- 
standing such  feoffment.  Ergo,  the  same 
law  giveth  a  privitie  between  such  feof- 
fors and  the  feoffees  upon  confidences, 
*^  &c.  for  which  causes  they  have  said  that 
such  releases  made  by  such  feoffee^  upon 
confidence  to  their  feoffor  or  to  his  heirs, 
&c.  so  occupying  the  lands^  shall  be  good 
enough,  and  this  is  the  better  opinion  as 
*'  it  seemeth/'  ... 

And  on  these  sections^  Lord  Col^e  ob«- 
serves  :  {b)  ^^  Here  is  a  question  moved,  and 
'<  the  reasons  of  both  sides  shewed,  and  as 
^'  it  hftth  been  observed,  the  latter  opinion 
♦*  is  the  better,  being  Littleton's  owr 
**  opinion.'* 

And  the  case  of  the  trustee  and  cestui  que 
trust  J  and  the  case  of  a  mortgagor  and  mort^ 
gagee,  may,  with  great  propriety,  be  re- 
ferred to  the  same  principle.     The  law  on 


4t 


(ft)  271»  b. 
U2 
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this  point  will  frequently  obviate  the  oU- 
jectiofi  that  there  is  not  any  evidence  of  a 
lease  for  a  year,  as  part  of  a  reconveyance 
by  a  mortgagee  to  the  mprtgagor  ;  or  by  a 
trustee  to  his  cestui  que  trusty  when  the 
mortgagor  or  cestui  que  trust  has  the  pos-- 
session  of  the  land.  And  a  recital  of  the 
fact  of  possession  will  suffice ;  and  by 
parity  of  reasoning,  the  proof  of  the  fact 
would  be  equivalent  to  a  recital. (c) 

It  has  been  doubted  whether  the  estate 
of  tenant  by  statute  merchant,  statute 
staple,  and  elegit,  admits  of  enlargement  by 
release. 

In  Rollers  Abridgment,  {d)  there  are  the 
following  passages  : 

^^  If  a  man  has  execution  of  land  upon 
"  an  elegit,  it  seems  that  he  in  reversion 
"  for  whose  debt  it  is  extended,  cannot 
enlarge  his  estate  by  a  confinnation  to 
him.  To  hold  for  life  for  want  of  privity 
betireen  them,  for  the  tenant  by  elegit 
comes  in  by  act  in  law.  Contra  31  Ass. 
''  13.  admitted.'* 

'*  So  he  cannot  enlarge  his  estate  by 
"  releasie,  to  hold  for  life  for  want  of  privity. 
**  Contra  31  Ass.  13.  admitted.'' 

If  a  man  sue  execution  upon  an  elegit 
of  my  land ;  and  after  I,  who  have  the  re- 
version in  fee,  confirm  to  him  his  estate. 


cc 
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(c)  Rees  T.  Lloyd,  Wightwick'a  Rep.  123. 

[d]  2  Roll,  Abr.  401. 
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*'  be  may  after  enlarge  his  estate  by  release 
to  hold  in  fee,  for  the  confirmation  has 
created  a  privity  between  them.  31  Ass.> 
"  13.  admitted/' 

And  in  Mr.  Sanders^s  valuable  Treatise 
on  Uses  and  Trusts,(^)  we  iind  this  passage. 
A  release  of  this  kind,  (that  is,  a  re- 
lease enlarging  an  estate,)  will  not  operate 
upon  the  possession  of  an  under-lessee, 
or  of  a  tenant  at  sufferance,  by  elegit  or 
•'  statute  merchant.'* 

And  these  passages  seem  to  justify  the 
opinion  that  the  estate  of  a  tenant  by 
statute,  &c.  is  not  capable  of  enlargement, 
except  a  privity  has  been  created,  by 
means  of  a  confirmation  to  the  tenant,  of 
his  interest  under  the  extent.  The  pas- 
sage in  the  book  of  AssizeSj  to  which  re- 
ference is  made,  certainly  warrants  the  opi- 
nion, that  the  estate  under  the  elegit  was 
merged  or  extinguished,  or  rather  enlarged 
by  the  release. 

The  case  in*  the  Book  of  Assize  is  long 
ud  complicated.  Its  substance  and  effect^ 
however,  are  very  neatly  and  correctl}^ 
summed  up  by  Brooke,  in  the  following 
terms : 

''  Where  there  is  a  tenant  by  elegit,  and 
'^  the  tenant  of  the  freehold  charges  the. 
^^  lands  with  a  rent,  after  execution  had  by 


(#)  2  VoU  p.  59.  Edit  1813. 
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"  extent,  and  afterwards  the  tenant  of  the 
*^  freehold  confirms  the  estate  of  tendnt  by 
*^  elegit,  for  term  of  his  life,  or  releases  to 
'*  him  all  his  right,  now  the  tenant  shall 
**  hold  charged,  where  he  held  discharged 
"  before  ;  for  now  he  is  in^^  of  the  estate 
"  of  freehold,  where  he  had  but  a  chattel 
**  before  ;  and  so  in  of  another  estate,  and 
^  in  by  the  tenant  of  the  freehold,  who 
**  charged  where  he  was  in  by  the  law  {a) 
*^  before/^ 

And  it  is  observable  that  unless  this  re- 
lease operated  by  way  of  enlargement,  the 
release,  as  suth,  could  not  have  been  good^ 
because  the  freehold  could  not  have  passed 
without  livery  of  seisin,  or  without  attorn*- 
inent.  The  grant  was  good  only  because 
it  was  made  to  the  person  who  had  the 
possession  by  force  of  the  execution  upon. 
the  elegit. 

Nor  is  it  against  the  authority  of  the 
passage  in  Brooke  which  has  been  cited^ 
that  Brooke,  under  the  head  Charge,  {b)  and 
"  Extinguishment, **(c)  refers  the  decision  to 
confirmation  ;  for  such  confiniiation  must 
have  operated  by  way  of  eniargeifient,  and 
a  confirmation  in  enlargement  is  referable 
to  the  same  rules  of  law  iats  a  release  in 
enlargement. 
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Viz*  uader  ih&  elegit. 

Bro.  Charge,  29* 

Bro«  ExtinguWhinriit,  90. 
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The  commentary  of  Lord  Coke,(cQ  is 
sometimes  cited  to  support  the  opinion 
that  the  estate  of  these  tenants  by  statute 
merchant,  &c.  Sec.  does  not  admit  of  en- 
largement. So  far,  however,  from  Lord 
Coke's  sanctioning  this  deduction,  tliere  is 
an  express  admission  by  him  that  the  estate 
of  these  tenants  may  be  enlarged.  In  one 
passage  his  Lordship  {e)  observes  :  **  So  it 
is  if  a  release  be  made  to  tenant  by  sta- 
tute staple,  or  merchant,  or  tenant  by 
elegit,  as  hath  be6n  said,  and  so  likewise 
to  guardians  in  chivalrie^  which  holdetb 
in  for  the  value  by  liim  in  the  reversion 
of  all  his  right  in  the  land  :  by  this 
a  freehold  passeth  for  the  life  of  him,  to 
whom  the  release  is  made^  for  that  is  the 
greatest  estate  that  can  pass  without  apt 
**  words  of  inheritance.*^ 

Inanother  pa5sage,(/)  Lord  Coke  virtyally 
admits  that  the  estatt  of  tenants  by 
statute  merchaint,  &c.  may  be  enl^ged 
when  it  is  completely  executed,  though  it 
cannot  be  enlarged  while  it  remains  like 
an  intere^se  termini^  in  an  executory  and 
imperfect  state ;  and  Sheppard  in  his  Touch* 
stone,(^)  assumes  it  as  a  clear  proposition, 
that   estates   of  this  description;  are,  like 
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'  id)  Co.  Litt.  315,  b. 
p)  lb.  V&,  h. 

f)  Co.  Utt.  870,  b.  2  Vent.  23^ 
(g)  9hep.  To«tfi.  sei. 


296  ON  LEASE  AND  R£L£ASB. 

other  vested  interests,  capable  of  enlarge* 
ment.     The  passage  in  the  Touchstone  is 
in  these   terms: — **  The  releasee  must  be 
*^  lessee  for  life,  years,  or  tenant  by  statute 
'*  merchant,  staple,  or  elegit,  or  as  guardian 
•*  in  chivalry,  that  doth  hold  over  for  the 
*'  value,  or  at  least  must  be  tenant  at  will/' 
Indeed,  it  would  be  singular  if  the  estate 
of  tenant   by  statute  merchant,  &c.  might 
not   be  enlarged  by  release.      The  estate 
confers  a  vested  interest.     It  changes  the 
relative  situation  of  the   debtor,  or  other 
pei*soii  against  whomthe  execution  is  levied, 
instead  of  having  an  estate  which  conferis  a 
right  to    the  possession,  to  be  aliened  by 
feoffment,  or  other  act  proper  to  transfer 
a     seisin     coupled    with    the    possession, 
the    leversioner  has   an  estate  or   inteisst 
lying    in    grant,    of  which    no    alienation 
could  be  made  at  the   common  law  to    a 
strange^'    without   a    deed    of    grant, .  and 
the  attornment   of  the  particular  tenant. 
What  impediment   then  is  there,  in  point 
of  law  or   in    principle,    to    the    right    of 
a  tenant  by    statute   merchant  to    receive 
such  grant  without   the   ceremony   of  at- 
tornment,  since  his  acceptance  supplies  the. 
place  of  that  ceremony  ?     It  would  be  dif- 
ficult  to  find  any   legal  objection  against 
the  validity  of  such  grant,  even  were  attorn- 
ment necessary  at   this    day  in    the   same 
manner  as  it   was  formerly.     However,  it 
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is  admitted   that   the  case   stands  on  the 
same  ground,  and  must  be  decided  by  the 
same  principles  now,  when  the  necessity  of 
attornment  is  superseded,  as   it  must  have 
been  decided    at  the  common  law ;  when 
attornment  was  essential  to   the  validity  of 
a  grant   to  a  stranger,   by  the  owner  of  a 
reversionary  estate.     To  support  the  propo- 
sition that  a  tenant  by  elegit,    or  statute 
merchant,  is   not  capable  of  a  release,  to 
operate  by  enlargement,  it   is  said,(A)   that 
to  make  releases  operate  in  this  manner,  it 
is  necessary  that  the    releasee,  at  the  time 
the  release  is  made,  should  be  in  the  actual 
possession  of,    or  should  have  a  vested  in- 
terest in  the  lands  intended  to  be  released  ; 
that   there  should   be  a    privity   between 
him  and  the  releasor,  and  that  the  posses- 
sion of  the  releasee  should  be   notorious. 
It  is    difficult  to   understand  how   it  can 
be  made  out  in   point  of  fact  or  of  law, 
that  any  one  of  these  qualifications  is  want- 
ing in  a  tenant  by  statute  or  elegit.     No 
one  controverts  his  right  to  a  vested  interest 
after  un  execution  has  been  sued,   and  the 
possession  delivered  by  the  sheriff,  and  the 
writ  of  execution  has  been  returned.     That 
there  is  also  privity  of  estate,  may  be  in- 
ferred from  the  acknowledged  doctrine  that 
a  forfeiture  may  be  incurred  by  the  tenant 


(h)  Co.  Lilt,  273.  t)ote  1. 
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of  this  estate  by  making  a  feoffment,  levy- 
ing a  fine^  &c.  (i)  and  thlt  a  surrender  by 
the  tenant  by  statute  merchant,  &c.  to  tfa»e 
reversioner  will  be  available.(A:)  And  Lord 
Coke  has  admitted,(/)  that  if  a  man  extend 
land  by  force  of  a  statute  merchant,  staple, 
recognizance^  or  elegit,  he  leaveth  a  revere 
sien  in  the  conuzor. 

A  case  in  Rolie^^)  also  admits  that  the 
estate  of  this  tenant  may  be  confirmed^  and 
after  confirmation  there  may  be  eniarge- 
ment.     To  admit  that  the  estate  of  tenant 
by  statute  merchant,  &c.    may  be  confirm^ 
ed,  is,  in  principle,   to  admit  that  it  may 
be  enlarged  by  release ;    for  releases  hy  way 
of  enlargement,  and  such  confirmations,  de-*- 
pend  upon   the  same  principles  of  tenure* 
But  it  may  be  objected  that  this  is  true 
only  as  applied   to   releases  and  confirmar* 
tions,  when  the  object  of  such  assurance  ifs 
to  enlarge  an  estate,   and  that  a  coitfirma* 
tion  of  title  differs  from  a  confirmation  by 
way  of  enlargement  of  estate.  The  objection 
depends  upon  a  refined  diittnction.     £ven 
though  confirmation  of  title  were  essentiid, 
(a  point  which,  however,  is  not  conceded,) 
it  would   be    more    consonant  with  that 
liberality,   or  rather  to  tiiat  just  applica^ 

(i)  Moof,  €63. 

(k)  Corbett's  Caie,  4  Rep.  82,  b.  2  Vent.  828.  __ 

(l)  Co.  litt.  250,  b.  3T5,  b. 

(m)  2  Roll's  Abr.  401.  pL  14. 


ON  LEASE  AND  REIEASF.  290 

tion  of  principle,  Mthich  ought  to  govern 
the  decisions  of  court*  of  justice,  and  even 
to  the  authorities  with  which  the  books 
abound,  that  the  release,  rather  than  fail 
of  effect,  should  have  the  twofold  operation, 
first,  of  a  confirmation  ;  and  secondly,  of 
a  release.  It  remains  only  to  shew  that 
there  is  no  want  of  notoriety :  Why  is 
not  an  entry  by  virtue  of  an  execution, 
as  notorious,  as  an  entry  by  virtue  of  a 
lease  1  After  the  demandant  in  a  real 
action,  has  obtained  seisin  under  an  exe- 
cution, the  tenant  in  the  action,  or  a  stran* 
ger,  may  release  to  him.  The  validity  of  such 
release  iis^grounded  on  the  seisin,  or  estate, 
of  the  releasee.  The  same  principles  esta- 
blish the  right  of  the  tenant  by  statute  or 
elegit,  to  receive  a  grant  or  release,  in 
enlargement  of  his  estate,  firom  the  person 
whose  possession  is,  by  force  of  the  exe- 
cution changed  into  a  reversion :  thus  esta- 
blishing the  relative  situation  of  a  tenan- 
cy and  seigniory,  between  these  parties: 
and  it  is  incomprehensible  on  what  ground 
the  law  sTiould  acknowledge  the  right  of  the 
tenant  to  surrender  to  the  reversioner, 
and  deny  the  right  of  the  reversioner  to 
make,  or  the  tenant  to  receive,  a  grant  or 
release  in  enlargement  of  the  estate  of  the 
tenant.  At  the  common  law  the  debitor 
could  not  after  execution,  have  conveyed 
to   a  stranger  by   feoffment^    without  the 
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consent  of  the  tenant  by  elegit,  &c.  for  the 
possession  was  in  this  particular  tenant^ 
and  not  in  the  debtor  :  hence  the  doctrine 
of  Lord  Coke,(n) — ''A  tenant  by  statute 
''  merchant,  or  tenant  by  statute  staple,  or 
**  by  elegit,  must  ahonttorn,  for  the  gran- 
' '  tee  may  have  a  venire  facias  ad  computan^ 
**  dum,  or  tender  the  money,  &c.  and  dis- 
"  charge  the  land.  And  if  the  reversion  be 
^'  granted  by  fine,  they  shall  be  compelled 
^^  to  attorn  in  a,  quid  juris  clamat.^^ 

If  it  be  said  that  the  tenant  by  statute, 
&c.  comes  in  by  act  of  law,  or  in  the  posty 
and  not  by  privity  of  contract,  the  same 
objection  would  exclude  a  tenant  in  dower 
or  by  curtesy  from  taking  a  release  in  en- 
largement of  the  estate  of  that  tenant, 
while  it  is  an  acknowledged  proposition, 
that  such  tenant  in  dower,  or  by  the  curtesy, 
has  an  estate  which  may  be  enlarged  by 
release. 

As  illustrative  of  this  doctrine  of  privity, 
and  as  introducing  a  point,  even  applicable 
to  the  learning  of  releases,  the  succeeding 
passage  may  be  added,  namely  : 

^'  And  so  the  executors  that  have  the 
*'  land  until  the  debts  be  paid,  must  attorn 
''  upon  the  grant  of  the  reversion,  although 
*'  they    have     not    any   certain    term    of 

^'  years.^^(o) 

^       '  I  ■  ,1    I  I.I 

(n)  Co.  Litt.  315,  b. 
(o)  Co.  Litt.  315. 
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And  it  may,   therefore,  be  predicated  of 
the  tenancy  of  such  executors,   that  theit* 
interest  admits  of  enlargement  by  release  ; 
nor  would  it  be  right  to  suffer  the  passage 
from  Lord  Coke  respecting  the  venire  facias 
ad  computandum,  to   find  a    place  in   this 
work,     without  observing  that    it   aifords 
an   authority,    that  no    one  can  purchase 
an  estate  held  by  statute  or  elegit  without 
considering  this  interest  to  be  redeemable 
by  the  reversioner,  even   at  law,  on  pay- 
ment of  the  balance  of  the  debt,  after  de^ 
ducting   the   sums   levied,    according    to   the 
extended  valuej  and  the  casual  profits.     In 
equity,  except    in  cases  in  which  the  ac. 
count  is  involved  in  diflficulty  from  lapse  of 
time,  the  account  must  be  taken  on  the  foot- 
ing of  the  actual  receipts,  by  the  tenant 
by  statute  merchant,  &c.(p) 

From  these  observations.  On  the  privity 
between  the  tenant  by  statute  merchant,  &c. 
on  the  one  hand,  and  on  the  other  hand, 
the  person  who  has  the  ulterior  interest,  it 
follows,  that  a  grant  was  the  proper  mode 
pf  transferring  the  reversion  of  the  debtor 
to  a  stranger  or  third  person;  and  as  the 
debtor  might  grant  the  reversion  to  a  stran- 
ger by  deed,  without  livery  of  seisin,  why 
might  he  not  grant    his  estate  to  the  te* 


(p)  Marsh  v.  Lee,  2  Vent.  838. 

Alide(yv>-       ■    ,  Hardrew,  136. 

Ew.  oD  theQuant  rf  Est.  chap.  Tetmi  rf  Ycaw. 
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nant  by  statute  elegit,  &c.  Such  grant  to 
the  tenant  must,  on  principle,  assume  the 
name  of  a  release,  since  it  has  ail  the.quali^ 
ties  of  that  species  of  asrarance. 

The  sole  object  of  these  observations  is 
to  lead  to  a  certain  knowledge  of  the  prin-* 
ciples  on  which  the  release  is  grounded  : 
and  to  endeavour  to  establish  the  general 
proposition,  that  every  particular  estate 
may»  if  properly  circumstanced  in  other 
respects,  be  enlarged  by  the  release  of  the 
person  who  has  an  estate  in  reversion  or 
remainder. 

All  the  books  agree  that  when  there  is  a 
meT€poss€Ssiim,  without  any  estate,  a  releaae 
cannot  operate  with  effect.     A  person  bold^ 
ing  by  sufferance,  or  a  mere  trespasser,  has 
a  mere  naked   possession,  and  no  estate ; 
and    this  is  the  condition  of  a  person  who 
intrudes  and  claims  to  hold  at  will,    but  is 
not  admitted  to  be   tenant  at  will  :  and  a 
rei^uae    to    him  could    not  operate    with 
effect  in  tliat  mode*    He  has  no  estate  or 
interest  capable  of  enlaj^emetit.(^)     And 
had  not  the  authority  of   Littletcm  inter^ 
posed  and  received  the  sanction  of  Lord 
Coke,(r)  there  would  have  been  consideiabie 
difficulty   in    admitting   that   a  cestui  qn^ 
trust  of  the  fee,  who  had  the  possession 
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(q)  1  Inst.  270,  b.   271,  a. 

\r)  Lilt.  8.  462,  403,  imd  404.  aod  the  cQii>meiUMcy^ 
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merely  by  the  permission  of  the  trustee, 
was  qualified  to  receive  a  release,  as  an 
enlargement  of  bis  estate  or  interest  under 
a  permissive  occupation.  It  is  decided^ 
that  a  mortgagor  cannot,  without  an  express 
contract  be  charged  with  the  payment  af 
rent  to  the  mortgagee,  nor  with  a  liability  to 
teat  in  an  action  for  use  and  occupation.(a) 

The  case  put  by  Littleton,  in  section  461^ 
is  the  general  authority  that  a  mere  trespasser, 
or  a  mere  occupier,  though  he  may  claim 
to  bold  at.  will,  has   no  estate ;    and  that 
without  an  estate  creating  the  relative  situa- 
tion of  tenant,  or  quasi  tenant,  and  lord  or 
reversioner,  there  cannot  be  an  effectual 
release  by  way  of  enlargement.    At  the  same 
time  that  this  section  is    urged,    and  its 
principle  acknowledged,  it   is,   as  already 
noticed,   rather  a  subject  of  surprize,  that 
the  law  had  not  accepted  the  conduct  of  the 
parties,   as  evidence  that  the  occupier  con- 
sented to  be  tenant  at  will^   and  that   the 
owner  of   the  inheritance  agreed    to   this 
tenancy,     considering  the   release   as   the 
evidence  and   acknowledgment  of  the  te- 
nancy ,  and  as  the  only  means  by  which  the 
release  could  be  effectual  by  way  of  convey- 
ance ;  and  in  modern  practice  no  reasonable 
doubt  can  be  entertained  that  under  such 
circumstances  the  law   would  consider  the 
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occupier,  or  the  occupier  by  suflferance,  as 
tenant  at  will. 

This,  indeed,  is  the  law,  as  may  be  col- 
lected froni  Lord  Coke(^)  in  his  commenta- 
ries on  Littleton,    Sec.   461.    though  that 
part  of  the  commentary,  which  applies  the 
text  to  a  tenant  at  sufferance,  seems  to  be 
mistaken.     The  translation  of  the  text  in- 
serting the  lease  for  a  lease,  might  easily  have 
led  to  this  mistake.  Lord  Cokeys  comments 
are  in  these  terms.     **  De  sa  teste  demesne 
^*  occupia.     Hee  doth  not  say,  de  «a   teste 
''  demesne  enter,  &c.  so  as  this  is  to  be 
*^  understood  of  a  tenant  at  sufferance,   viz. 
*^  where  a  man  cometh  to  the  possession 
*'  first  lawfully  and  holdeth  over.^'     And 
then  Lord  Coke  gives  the  contrast  in  the 
following  passage.     ^^  For  if  a  man  entreth 
into  land  of  his  own  wrong,  and  take  the 
profits,  his  words  to  hold  it  at  the  will 
of  the  owner  cannot  qualifie  his  wrong, 
but  he  is  a   disseisor,(^)    and    then   the 
release   to   him   is  good  :(v)    or    if  the 
owner  consented   thereunto,   then    he    is 
a  tenant  at  will,  and  that  way  also  the 
*'  release    is    good,  {w)       But   there   is    a 
diversitie  when  one  cometh  to  a  parti** 
cular  estate  in    land  by  the  act  of  the 
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(i)  1  Inst.  271. 

\t)  At  the  election  only  of  the  rightful  owner, 

(o)  By  way  of  release  of  right  in  extiDgaishinent  of  the  right* 

(t0)  QpmKtiDg  in  this  instance  as  a  release  in  enlargement. 
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*'  partie^  and  when  by  act  in  law;  for  if 
''  the  guardian  hold  iver,  he  is  an  abater, 
**  because  his  interest  came  by  act  in  law." 

Besides,  since  these  observations  were 
written,  there  is  a  decision  which  enforces 
this  point.(d7)  As  this  decision  will  be 
a  leading  authority  for  future  practice,  in 
the  advice  to  be  given  by  counsel  on  titles  ; 
and  as  a  frequent  reference  will  in  the  sequel 
be  made  to  this  decision,  a  full  abstract  of 
the  case  and  opinion  of  the  court  in  pro- 
nouncing judgment  shall  be  subjoined. 

In  ReeSy  en  the  demise  of  Chamberlain,  v. 
Llojfdy  by  an  indenture,  bearing  date  August 
the  27th,  1786,  made  between  the  defen- 
dant on  the  one  part,  and  the  lessor  of  the 
plaintiff  on  the  other  part ;  '^  the  defendant 
did  demise,  lease,  grant,  set  and  to  farm 
let  to  Chamberlain  all  that  messuage,  &c. 
situate  in  the  parish  of  St.  Martinis,  in 
the  county  of  Pembroke,  late  in  the  oc- 
cupation and  tenure  of  ■■■  Phillips  and 
^^  his  undertenants,"  and  now  in  the  occu- 
pation eaid  ttnure  of  Chamberlain  and  his 
undertenants;  habendum  to  Chamberlain 
fior  three  lives,  at  the  yearly  rent  of  80/. 
The  lessor  of  the  plaintiff  continued  to 
occupy  the  premises  so  demised,  till  the 
fourth  day  of  May  last,  when  possession  was 
given  to  the  defendant  by  the  sheriff,  under 
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a  writ  of  possession,  in  consequence  of  a 
judgment  recovered  by  him  at  the  spring 
great  sessions  for  the  county  of  Pembroke, 
and  this  ejectment  was  brought  to  regain 
the  possession  of  the  premises. 

Upon  the  trial  at  the  last  assizes  for  the 
county  of  Hereford,  the  lessor  of  the  plain- 
tiff put  in  the  above  lease,  upon  which  no 
memorandum  of  livery  of  seisin  was  en- 
dorsed. For  the  defendant,  it  was  contended 
that  the  lease  was  a  freehold  lease,  and 
livery  of  seisin  was  therefore  necessary  to 
.  perfect  it ;  and  Lawrence,  Justice,  before 
whom  the  cause  was  tried,  being  of  that 
opinion,  the  lessor  of  the  plaintiff  endea- 
voured to  prove  it  by  the  evidence  of  Peter 
Axton ;  who  said,  "  that  he  applied  to  the 
defendant  in  the  year  1786,  for  the  lease 
of  the  lands  in  question,  who  told  him 
that  he  should  have  it,  if  the  lessor  of 
the  plaintiff  would  be  bound  for  him  ; 
"  he  afterwards  carried  a  letter  from  the 
"  lessor  of  the  plaintiff  to  the  defendant, 
'^  who  upon  reading  it,  said  he  had  the  choice 
'^  between  the  witness  and  the  lessor  of  the 
**  plaintiff ,  and  he  accordingly  chose  the 
lessor  of  the  plaintiff:  the  lease  was  pre- 
pared and  granted,  and  I  took  possession : 
the  lessor  of  the  plaintiff  told  me  he 
supposed  T  was  to  occupy,  and  I  did  so 
occupy  accordingly ;  the  defendant  made 
no  objection.     I  have  paid  rent  to  the 
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lessor  of  the  plaintiff  many  times,  and 
taken  his  receipts;  the  lessor  of  the  plain- 
tiff was  in  possession  of  five  fields  for  two 
years  ;  I  had  the  whole  for  eleven  years  ; 
I  took  possession  of  the  whole  at  first  ; 
he  gave  me  permission  to  look  after  his 
**  land ;  he  had  other  land ;  he  had  no  other 
"  possession,  except  by  my  looking  after  it  • 
"  the  lease  was  given  to  me,  and  I  afterwards 
*^  gave  it  to  the  lessor  of  the  plaintiff:  this 
"  was  three  years  after  I  was  in  possession. 
*'  Mr.  Chamberlain  sent  me  to  agentlemart 
'^  at  Pembroke,  from  whom  I  had  it.'* 

Lawrence,  Justice,  upon  this  evidence  ob- 
served, that  it  was  impossible  for  him  to 
presume  against  the  fact  proved,  and  reluc- 
tantly directed  a  nonsuit. — A  rule  having 
been  obtained,  calling  upon  the  defendant 
to  shew  cause  why  the  nonsuit  should  not 
be  set  aside,  and  a  new  trial  granted  ;  the 
case  was  argued,  and  the  court  being  desir- 
ous that  it  should  be  considered  whether  it 
was  necessary  for  the  lessor  of  the  plaintiff 
to  prove  livery  of  seisin,  in  the  present  case, 
the  argument  was  ordered  to  stand  over'; 
and  Thomson,  Baron,  said,  that  he  wished 
it  also  to  be  considered,  whether  the  livery 
of  seisin  could  be  presumed  within  the 
tinie  at  which  it  ceases  to  be  necessary  to 
prove  the  execution  of  a  deed.  , 

The  case  came  on  for  a  second  argument, 
when  it  was  fully  argued,  and  after  an  ob- 
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^iration  from  Wood,  Baron,  that  mereper^ 
mission  to  occupy  was  a  lease^  and  has  been 
determined  to  beso[y) — 

Macdonald,  Chidf  Baron,  gave  thejudg- 
ment  of  the  court  to  this  effect. — "  The  non- 
'*  suit  in  the  preseant  case  is  sought  to  be  set 
'^  aside  upon  two  grounds:  ftrst,  that  it 
"  ought  to  have  been  left  to  the  jury,  under 
^'  the  circumstances,  to  presume  livery  of 
''  seisin  ;  and  secondly,  that  livery  pf  seisin 
*^  was  altogether  unnecessary.  Upon  the  first 
''  pointy  it  was  coo  tended  by  the  one  side  that 
''  livery  of  seisin  ought  not  to  be  presumed 
*'  under  thirty  years,  the  period  at  which  it  be- 
**  comes  unnecessary  to  prove  deeds ;  by  the 
^'  other  side,  that  it  ought  to  be  presumed 
*'  after  the  expiration  of  twenty,  iis  poss^s- 
'^  aion  for  that  length  of  time  would  bar  a 
"  possessory  action :  I  own,  for  myself,  I 
^^  think  twenty  years  the  beat  aoaiiQgy.  The 
learned  judge,  who  tried  this  cause,  thought 
that  all  grounds  of  pi^suoi^tion^  in  fatvour 
^^  of  livery  of  seisin  having  taken  place, 
were  removed  by  the  evidence :  now,  it  ap- 
pears from  the  evidence  that  Axton.  wds  a 
^candidate for  the  lease,  that  he  was  reject- 
ed, and  the  lease  granted  to  the  lessor  of 
the  plaintiff;  Axton  thereupon  takes 
'^  possession  as  his  under-tenanl; ;  hut  thcare 
''is  nothing  in  all   this   to    predude   the 
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''  possibility  of  livery  of  seisin  having 
'<  been  made  to  the  lessor  of  the  plaintiif, 
'*  though  there  is  sufficient  to  presume  that 
''  Axton  himself  had  none.  Then  it  is  allow- 
''  ed,  that  the  necessity  for  livery  of  seisin 
'^  was  superseded,  if  there  was  any  posses- 
'^  sion  under  the  defendant ;  and  to  ^hew 
'^such  possession,  the  words  of  the  lease  are 
'^  referred  to,  stating  that  the  lands  ^^  were  in 
''  the  tenure  and  occupation  of  Chamberlain 
^'  and  his  undertenants."  Now  Lord  Coke, 
*'  Co.  Lttt.  352,  b.  says,  indeed,  ''  neither 
''  doth  a  recital  conclude,  because  it  is  no 
'^  direct  affirmation  ^^^  but  from  Rollers 
^^  Abridgment^  872,  it  would  appear  that 
''  there  is  a  distinction  between  a  general  and 
''  a  particular  recital :  and  though  a  general 
*'  recital  will  not  work  an  estoppel,  yet  the 
'^  recital  of  a  particular  thing  will  have  that 
''efect;  and  here  is  a  particular  recital. 
''  Taking  ail  the  cireurastances  of  this  case 
^*  into  our  eonsideratioi),  we  are  all  of  opi- 
^'  nion  that  this  nonsuit  should  be  set  aside ; 
''  I  myself  for  the  reason  I  have  now  stated:'^ 
and  the  rule  for  anew  trifal  was  made  absolute. 
To  resume  the  subject.  Since  Littleton 
wrote  his  invaluable  Treatise  on  Tenures, 
there  have  been  successive  decisions,  all 
tending  to  the  conclusion,  that  the  acts  of 
parties  shall  be  construed  in  such  manner 
that  they  may  be  operative  rather  than  fail 
of  effect:  thus  a  lease  by  tenant  for  life, 
and  by  a  remainder-man  in  fee,  is  in  the 
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first  place  the  lease  of  the  tenant  for  life, 
and  the  confirmation  of  the  remainder- 
man, and  after  the  death  of  the  tenant 
for  life,  is  the  lease  of  the  remainder-man, 
and  the  confirmation  of  the  tenant  for 
life.(z)  So,  a  feoffment  by  a  tenant  for 
life,  and  a  remainder-man  by  deed^  is  the 
feoffment  of  tenant  for  life,  and  the  con- 
veyance or  confirmation  of  the  remainder- 
man, since  the  remainder  may  pass  by  the 
operation  of  a  deed  as  a  grant  but  a 
feoffment  of  the  same  person  without  deed, 
is  the  feoffment  of  the  remainder- man,  and 
the  surrender  of  tenant  for  life,  inasmuch 
as  the  remainder  could  not  pass  from  the 
remainder-man.  for  want  of  a  deed  of  grant, 
unless  it  passed  by  the  operation  of  the 
livery.(a)     ^ 

Instances  of  this  sort  might  be  multi- 
plied to  any  extent.  The  point,  however, 
which  seems  most  relevant,  is  that  which 
concerns  the  doctrine  of  feoffments.  A 
man  who  enters,  claiming  under  a  void 
feoffment,  or  a  void  grant,  is  considered 
as  entering  by  disseisin  \{b)  as  the  only 
means  of  givhig  an  incipient  title,  to  be- 
come a  complete  title  eventually  under  the 
doctrine  of  descents  which  toll  entries, 
warranties,  and  the  like  ;  or  the  more  mo- 


[z)  1  Inat.  45^  a. 
(c)Bredou'g  Ca»e,  1  Rep.  76. 
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dern  doctrine  by  which  the  title  may  be 
rendered  complete  under  the  operation  of  a 
fine  and  non-claim,  or  under  the  statute  of 
limitations.  As  often  as  a  man  enters  with 
an  intention  to  receive  livery  of  seisin, 
he  must  be  in  possession,  either  by  tres- 
pass, or  by  disseisin,  or  without  any 
wrong ;  and  as  aa  adverse  possession  in 
him  would  intercept  and  defeat  the  right 
of  the  owner  to  make  a  feoffment  without 
first  ejecting  the  intended  feoffee,  the  law. 
treats  the  intended  feoffee  as  neither, 
tenant,  disseisor,  or  possessor.  It  assumes 
that  his  possession  is  the  possession  of  the 
real  owner,  the  intended  feoffor,  or  is  merely 
a  permissive  occupation. 

Nor  would  it  be  right  to  dismiss  the  sec- 
tion of  Littleton,  which  has  called  forth 
these  observations,  without  remarking  that 
the  rightful  owner  might  have  treated  the 
person  thus  claiming  to  occupy  at  will  as  a 
trespasser,  or  as  a  disseisor  at  election  ;  for 
every  person  who  enters  wrongfully,  is  ne-. 
cessarily  a  trespasser,  and  the  freeholder 
may  at  his  election  treat  the  trespasser  as 
a  disseisor  :(c)  and  as  the  trespasser  cannot 
qualify  his  own  wrong,(rf)  every  disseisin, 
(except,  perhaps,  as  already  stated,  the  par- 
ticular and  special  case  of  a  disseisin  of  the 
tenant  of  a  particular  estate,  under  a  claim 

(c)  Blunden  v.  Baugh,  Cro.  Car.  302. 
{d^  Inst.  271,  a. 
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of  his  estate  only,)  is  necessari^iy  a  dissek^in 
(yf  the  fee^simple,  and  the  disseisor  is  capable 
of  a  release  from  the  disseisee  in  extinguish^ 
ment  of  the  right.  Littleton  must  be  read 
mea'ely  as  putting  a  particular  case,  witli 
special  circumstances^  and  drawing  his* 
conclusion  upon  these  circumstances,  and 
for  tlie  sake  of  illustrating  his  doctrine  by 
a  distinction :  and  the  case  mustbejudg*- 
ed  of  by  the  facts  as  stated,  without  giv-^ 
ing  to  tliem  a  new  or  different  application^ 
or  allowing  any  of  the  inferences  or  pre- 
sumptions of  law.  In  this  view  of  the  case, 
the  point  of  Littleton  is  correct^  that  a 
man  who  has  merely  the  occupation  of 
lands,  without  any  estate,  is  not  capable 
of  a  release. 

The  context  of  Littleton  sufficiently  de- 
monstrates, that  in  the  section  which  has 
given  rise  to  these  observations^,  the  au- 
thor was  treating  of  the  possession  of  a 
wrong  doer,  and  not  of  a  tetmni  by  suffer-- 
cmce. 

Another  point  to  be  collected  from  the 
same  section  is,  that  no  one  can,  by  claim-* 
ing  to  hold  at  will,  become  tenant  at  will 
without  the  consent  and  acceptance  of  the 
owner^  iov  the  tenancy  must  be  at  the  will 
of  both  parties,(e) 


(e)  \  fmt.  65»  A. 
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The  text  of  Littleton  is  also  fall  and  ex- 
plicit OR  the  pointy   that  a  person  who  has 
merely  a   right  of  entry  or  of  actianj  is  not 
capable  of  this  species  of  assurance.     The 
language  of  this   text  writer  {/)  is,  '^  If  a 
'^  leaae  be  made  to  one  for  a  tetm  of  life, 
'^  reserving  to  the    lessee  and  his  heira  a 
^^  certain  rent ;  if  the  lessee  be  disseised,  and 
'<  after  the  lessor  rek»e  to  the  lessee  and  his 
'f  heirs,  all  the  right  which   he  hath  in  the 
^^  land,  and  after  the  lessee  entereth,  albeit 
'*  in  this  case,  the  rent  is  extinct ^  yet  nothing 
^'  of  the  right  of  the  reversion;  shall  pase/' 
The  rent  will  be  extinct,  because  of  the 
privity  of  contract,  for  the  rent  i»  payable 
notwithstanding  the  disseisin^  since  there 
is  not  any  eviction  under  an  elder  title : 
but  the  disseisrin  of  the  lessee  is  a  disseisin 
of  the  lessor,   so  that   the  lessor  has    no 
estate  to  grant,  nor  the  lessee  any  estate 
capable  of  enlargement. 

Jt  may  in  this  place.be  notice^  that  every 
general  disuitin  acquires  ajee^simple  by  tn^mg. 
, Hence  Lord  Coke^^)  has  this  passage.  *^  A 
''  man  disseiseth  tenant  for  life^  to  the  use 
\\  of  bini  in  the  reversion,  and  after  he  in 
^'  the  reversion  agreetb  to  the  disseisin^  it  is 
^'  said,  that  he  in  reversion  is  a  disseisor  in 
^  lee  ;  for  by  the  disseisin  madel^  the  stran- 


(/)  litt.  tecU  45e. 
(g)  1  IwU  180>J>. 
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"  ger,  the  reversion  was  divested,  which, say 
"  they,  cannot  be  revested  by  the  agree- 
*^  ment  of  him  in  the  reversion :  for  that  it 
*^  maketh  him  a  wrong  doer,  and  therefore 
"  no  relation  to  an  estate  by  wrong  can  help 
**  him.**  Lord  Hobart  (A)  accomits  for  this 
point  of  law  by  these  observations :  "A 
**  grant  to  I.  S.  and  his  heirs  during  the  life 
"  of  I.  D.  is  no  fee,  but  a  special  occupancy, 
**  as  is  resolved  in  Chudleigh^s  case  ;  but  a 
^^  disseisin  of  an  estate  for  life,  by  neces- 
"  sity  in  law,  makes  a  quasi  fee ^  because 
^^  wrong  is  unlimited,  and  ravins  all  that 
"  jcan  be  gotten,  and  is  not  governed  by 
"  terms  of  the  estate,  because  it  is  not  con- 
"tained  within  rules." 

When  a  lessor  disseises  his  lessee,  the 
lessor,  it  is  true,  is  a  disseisor  ;  but  if  he 
conveys  the  fee,  the  lessee  for  life  may 
restore  his  seisin,  without  defeating  the 
estate  which  has  been  conveyed,  to  any 
greater  extent  than  for  the  life-interest. (t) 
.  According  to  the  authorities  collected 
fi'om  Lord  Coke's  Commentary,  and  from 
Lord  Hobart's  Reports,  every  disseisin, 
even  under  a  claim  of  a  particular  estate, 
must  necessarily  be  a  disseisin  or  divesting 
of  the  estate  of  the  reversioner  or  remain- 
der-man ;  and  yet  it  is  acknowledged  as  a 


(h)  Hob.  Rep.  383. 

(•)    1  \Ti%U  01.  Cotifirmatiou. 
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proposition  of  law,  that  one  man  may  enter 
claiming  the  term  of  years  of  another  per- 
son, without  divesting  the  reversion; (A:)  and 
it  should  seem  on  principle,  that  a  disseisin 
of  a  tenant  for  life,  or  of  a  tenant  in  tail, 
merely  claiming  his  estate^  would  not  be  a 
disseisin  of  the  reversioner  or  remainder- 
man, except  at  his  election.     He  may,  per- 
haps, for  this  is  doubtful,  elect  to  be  dis- 
seised, by  denying   any    privity     between 
him  and  the  disseisor,  and  treat  the  dis- 
seisor as  a  wrong  doer,  and  not  as  his  tenant. 
On  the  other  hand,  what    reason  is  there 
against  his  acceptance  of  the  new  tenant  1 
It  is  agreed,  that  a  disseisin  of  the  tenant 
for  life,  of  the  King,  is  a  disseisin  for  life 
only.(/)     The  ground  of  this  point  is,    that 
the  King  cannot,  on  account  of  his  pre- 
rogative, be   disseised:   and   therefore,    if 
the  King's  tenant  for  life   be  disseised  by 
two,  and  he  releaseth  to  onie  of  them,  the 
releasee  shall  hold  out  his  companion  ;    for 
the  disseisor    gained  but     the    estate    for 
life..(w)      And    the    next    observation    of 
Lord  Coke  is  still  more  material,  when  he 
adds,(n)     •'  So  if  joint-tenants  make  a  lease 
**for  life,  and  after  do  disseise  the  tenant 
**  for  life,  and  he  release  to  one  of  them,^' 


{k)  Seeiiifui,  3  Lev.  35. 
to    1  liic»t.27(%a. 
(m)  1  Inst.  276,  a. 
(d)  lb. 
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(the  releasee)  ''he  shall  hold  ouA  his  ootn-« 
''  panion  ;  for  the  disseisin  was  but  of  an 
"  estate  for  life/^ 

The  next  proposition  in  Lord  Cokie,(o) 
is,  ''  If  tenant  for  life  be  disseised  by  two, 
''  and  he  in  the  reversion,  and  tenant  for 
''  life  join  in  a  release  to  one  of  the  dis- 
^'  seisors,  he  shall  hold  his  companion  out  ; 
"  and  yet  it^^  (the  release)  "  cannot  enure 
*'  by  way  of  entry  and  feoffment.  But  if  they 
^'  severally  release  their  several  rights, 
''  their  several  releases  shall  emire^to  both 
^'  the  disseisors/'  In  this  instance,  the  dis- 
seisin was  of  the  fee-simple,  and  not  mere*- 
ly  of  the  life-estate.  A  release  by  both 
jointly  wofild  give  the  entire  fee^simple; 
and  therefore  would  annex  the  right  of  the 
foe-simple  to  the  possession :  but  a  release 
by  either,  or  by  each  separately^  would 
merely  annex  the  right  of  his  estate  to  the' 
possession,  and  the  possession  could  not 
by  such  release  be  made  rightful :  either 
for  the  estate  for  iife,  distinct  from  the 
reversion,  or  for  the  reversion  distinct  frotn 
the  estate  for  life  ;  for  this  would  be  to 
make  a  firaction  of  interests  against  the 
laaaxims  of  law  ;  a  particular  estate  without 
any  reversion  expectant  on  that  estate  ;  a 
difficulty    which   does  not    occur  when  a 
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tenant  of  the  immediate  Teversion  di^- 
sdses  his  own  tenant  for  1^  ;  for  then  it 
may  be  said,  be  merely  claims  and  resumeR 
the  estate  for  life ;  for  when  there  ane  inter-- 
posed  estates,  it  is  agreed,  that  a  disseisin 
of  the  tenaat  for  life,  unless  it  be  :specia}, 
and  confined  to  the  life^estate,  will  be  a 
disseisin  to  those  inremaiiider  and  reTer^os, 
so  long  at  ka^,  and  perhaps,  so  long  oniy, 
as  the  interest  under  these  particular  estates 
ahall  continue. 

It  remains  only,  that  a  few  authorities 
should  be  adduced,  in  proof  that  there  may 
be  an  ouster  of  a  teoant  for  yea«,  mcrefy 
claiming  his  estate,  without  being  a  dissemn 
of  the  reversioner  ;  and  that  there  m^  be 
a  disseisin  of  a  tenant  for  life,  by  an  entry, 
claiming  bis  estate,  without  any  disseisin  of 
the  rerensioner. 

The  icase  of  Kirton  against  BMing  and 
Trappes,(a)  is  nmterial  to  the  point  now 
under  consideration.  In  an  action  of  entry 
in  the  fmibus  in  nature  of  assise,  Birling 
pleaded  non-tenure  in  abatement  of  tbe 
wdt.  Trappes  took  upon  himself  the  en- 
Uce  tenancy,  (without  this,  that  Birling 
had  any  thing  on  the  day  of  the  suing  oat 
of   the   writ,    or  at  any  time  siiioe ;  and 


(a)  9^,  134,   k 
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pleaded  a  bar^  hcil.  the  feoffment  of  one 
Walker  and  one  Hylton  to  him  in  fee,  and 
gave  colour  to  the  demandant  by  the 
same  feoffors.  The  demandant  as  to  the 
plea  of  Birling,  in  abatement  of  the  writ, 
averred  him  and  Trappes  tenants  of  the 
freehold,  as  the  writ  supposed  ;  and  this 
he  prayed  might  be  enquired  of  the  coun*^ 
try,  and  B.  did  the  like.  And  as  to  the 
plea  in  bar  of  T.,  he  said,  that  William 
Kirfon,  his  father,  was  seised  in  fee,  until 
by  the  said  feoffors  disseised,  who  being 
then  in  by  disseisin,  enfeoffed  Trappes  as 
above  ;  and  afterwards  William  t  he  father 
died,  and  the  demandant  as  son  and  heir, 
entered  upon  Trappes,  and  was  seised  in 
fee  as  in  his  remitter,  until  by  B.  and  T. 
disseised,  &c.  and  made  no  averment  of 
his  plea  in  the  conclusion,  **  and  this  he 
"  is  ready  to  verify,  &c.^^  To  which*  T.  re- 
joined as  above  in  bar,  and  traversed  the 
disseisin  made  by  the  said  feoffors  upon 
the  father  of  the  demandant,  upon  which 
point  they  were  at  issue :  and  at  the  day 
when  the  inquest  appeared,  the  deman- 
dant would  have  relinquished  his  first 
issue,  because  it  was  unnecessarily  joined, 
since  the  demandant  was  not  bound  to 
maintain  his  writ,  but  might  demur  to  the 
plea  of  non-tenure  of  the  one,  and  answer 
the  bar  of  the  other  ;  and  the  maintaining 
the  writ  was   only  to   the   damage  of  the 
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defendants ;  but  notwithstanding  this,  the 
court  would  not  permitit.  And  upon  the 
evidence  to  prove  joint-tenancy,  it  appear- 
ed, that  B.  before  entry  of  the  demandant, 
was  termor,  or  lessee  at  will,  to  T.,  and  that 
he  paid  rent  to  him,  and  that  he  re-entered 
upon  the  demandant,  claiming  the  former 
estate ;  and  by  the  opinion  of  the  court 
they  are  disseisors  and  tenants,  because  the 
termor  cannot  qualify  his  own  wrong,  &c. 
And  at  last  a  verdict  was  given  for  the 
plaintiff  on  both  issues,  &c.  and  judgment 
given  accordingly.  The  ground  of  this  . 
case  is,  that  by  the  re-entry  of  the  dis- 
seisee, the  lease  was  avoided,  and  the 
subsequent  entry  of  the  lessee  was  tortious 
to  the  owner  of  the  inheritance.  It  was 
not  confined  to  an  existing  estate,  for  no 
estate  existed,  and  for  that  reason  the 
rightful  owner  was  at  liberty  to  treat  the 
former  lessee  entering  wrongfully,  as  a 
disseisor.  This  decision  then  does  not  im- 
pugn the  point,  which  it  is  the  object  of 
these  observations  to  establish. 

And  the  case  of  the  Mayor  and  Com- 
monalty  of  Norwich  v.  Johnson y(b)  sup- 
ports this  distinction.  In  that  case,  the 
plain tiflfs*  in  an   action  of  waste  declared 


{b)  3Ley.  35.    3  Mod.  90.  S.  C. 
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upon  ^' a  lease  for  tbirty-one  years  made 
'^  to  one  Cooke,  and  that  he  died,  and  the 
^'  defendant^  ^being  an  executQr  to  Cooke, 
^'  enteised  and  did  w»$te.  The  d^endant 
^'  pleaded  that  Cooke  died  intestate,  and 
'^  that  administratioa  was  not  granted  to 
'^  him,  nor  it  he  term  a«$igaed  to  hiw  by 
^*  Cooke^  or  any  administrator  of  Cook^ ; 
*^  the  ijAaintiffs  replied,  that  the  defei^- 
^^ant  after  tlie  .^ath  of  Caoke,  entered 
^^  as  executor,  <a»d  did  the  waste :  Bpm 
"^'this  the  .defendant  diemurred^  And  it 
."  was  argued^  in  support  of  the  idemnrr er, 
^^  that  one  could  tnot  be  a  tort  exi^cutor 
*^  of  A  tenm,  for  no  man  <:an  apportion 
^  his  own  wrong ;  but  if  a  msm  ^nter 
^  ^orlsioudly,  he  is  a  liisseisor,  and  »not  a 
''  termor*  And  cases  mere  cited  that  a 
^^  tortious  entry  makes  the  p^rty  a  dissgi^ 
'"'  sor  in  fee,  though  he  claims  a  portiouiar 
^*  estate  only.  But  after  time  ta^en  to 
'^  coMsidar,  judgment  was  given  for  the 
*^  plaintiif,  for  in  the  cams  citetd^  4here  'was  no 
'^  particular  catatt^  or  term,  in^se  :  and^the 
^^  cllaim  of  ^e  tort-^esor  cannot  create  ».f^zx^ 
*^  'ticular  \e&tate^  and  so  ;apportioa  his  own 
^'  wrong:  but  of  ^necessity,  he  is  a  disseisor 
^'  in  iice ;  hwaus»  there  is  no  particular  ^r 
^^  other  estate  in  esse.  But  in  the  case  at 
'^  bar^  there  was  a  rightful  ierm  in  e^e^  iind 
^^  he  in  reversion  cannot  maintain  trespass 
"  during  the  tern ;  and  therfiifore,  it  is  rea- 
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^'  sonable  that  he  should  have  his  remedy 
^^  upon  the  contract^  against  him  that 
"  claims  to  be  in  by  the  contract/'  And  it 
was  said,  Moor,  pi.  126,  ''  it  seems  to  be 
*^  admitted  that  there  may  be  a  tort  execu- 
*^  tor  of  a  term." 

This  case,  with  the  comment  on  the 
former  cases,  proves  that  a  person  who 
enters,  claiming  a  term,  where  there  is 
such  a  term,  or  who  enters  claiming  any 
particular  estate,  where  there  is  such 
particular  estate,  may  become  tenant  for 
that  particular  estate,  by  the  dispossession 
of  the  termor,  or  disseisin  of  the  owner  of 
the  particular  estate ;  without  divesting 
the  estate  of  the  person,  who  has  the  rever- 
sion or  remainder,  or  committing  any  wrong 
beyond  the  particular  estate. 
•  It  is  true,  that  Popham,  Chief  Justice^ 
did  in  Helyar^s  case,{c)  say,  *'  a  iease  for 
*'  y ear sci^xixioth^ gained  but  by  lawful  grant ; 
**  and  therefore,  when  one  claims  a  lease  for 
<<  years,  and  the  other  claims  by  an  elder 
*•  grant,  there  he  shall  traverse  the  latter 
**  grant,  but  the  other  party  shall  traverse 
'*  the  elder  grant,  or  shew  how  he  came  to 
^'  it  again,  to  enable  the  second  grant. 
*'  But  it  is  otherwise  in  case  of  a  feoffment ; 


{t)  3  Rqi. 
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^'  for  there,  if  the  other  party  claims  by  a 
''  former  feoffment^  he  ought  to  confess  and 
**  avoid  the  latter  feoffment  as  by  disseisin, 
**  &c.  For  a  disseisor  may  gain  an  estate  in  fee  y 
**  hut  none  can  gain  an  estate  for  years,  but 
*'  by  lawful  conveyance  ;  and  so  is  the  differ- 
'^  ence.  And  when  hp  claims  by  a  former 
*'  assignment  of  a  term,  it  will  be  imperti- 
*^*  nent  to  traverse  absque  hoc,  that  he,  after 
*'  that,  assigned  his  interest ;  for  peradven- 
'*  ture  he  assigned  all  his  interest,  and  yet 
*'  had  nothing  therein." 

But  this  judgment  cannot  be  urged 
against  the  decision  to  be  collected  from 
the  report  of  Levinz ;  for  Popham  was  treat- 
ing  of  the  creation  of  estates ;  and  it  is  true 
that  a  particular  estate  cannot  be  created 
without  a  lease,  a  grant,  &c.  but  nothing 
advanced  by  Popham,  denies  that  whei> 
there  is  a  particular  estate  actually  existing^ 
there  may  not  be  an  ouster  or  a  disseisin 
confined  to  that  particular  estate,  so  as  to 
leave  the  estate  of  the  reversioner  or  remain- 
der-man, nolens  volens,  a  subsisting  estate  ; 
and  admitting  the  reversion  or  remainder 
to  be  a  subsisting  estate,  then  it  follows 
that  there  is  not  a  disseisin  of  the  fee-^ 
simple. 

The  case  of  the  disseisin  of  the  tenant  for 
life  of  the  king  is  material  as  an  authority 
to  this  point.  And  it  may  be  added,  that 
when  a  tenant  pur  autre'  ^ie  dies  tenant,  and 
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a  stranger  enters  generally,  he  will,  by 
construction  of  law,  be  tenant  for  the  life, 
thus  filling  the  tenancy  for  that  particular 
estate. 

And  it  may  readily  be  conceded,  that 
when  there  is  not  any  particular  estate,  or 
when  the  entry  is  general  without  a  claim 
confined,  in  terms  or  by  the  circumstan- 
ces to  the  particular  estate,  there  will  be  a 
disseisin  of  the  fee-simple. 

But  from  all  the  cases  and  general  prin- 
ciples, it  may  be  collected  that  there  can 
be  a  disseisin  for  a  particular  estate  in  those 
insta'nces  only  in  which  there  is  a  particu- 
lar estate,  and  the  entry  is  made,  claiming 
that  estate ;  and  the  lord,,  it  should  seem, 
may  make  such  disseisor  his  tenant,  by  ac- 
ceptance of  rent  from  him  ;  and  after  accep- 
tance of  rent,  there  are  strong  grounds  for 
contending  that  the  disseisor  would  be  so 
connected  in  privity  with  the  lord,  as  to  be 
capable  of  a  release  in  enlargement  of  his 
estate,  giving  the  disseisor  a  good  title  against 
the  lord)  but  leaving  his  title  open  to  be 
impeached  by  the  rightful  owner  of  the  par- 
ticular estate. 

These  observations  on  the  eiffect  of  dis-p 
seisin,  ouster,  &c.  of  the  owners  of  parti- 
cular estates,  under  a  claim  of  their  estates, 
are  intimately  connected  with  the  learning 
to  be  discussed  under  the  next  head,  viz. 

y  2 
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the  privity  requisite  between  a  releasor  and 
releasee. 

Thirdly^  Who  may  be  the  releasor,  and 
who  may  be  the  releasee  in  respect  of  pri- 
vity of  estate. 

That  the  release  may  operate  as  an  en- 
largement of  an  estate,  three  circumstances 
are  requisite. 

1st,  That  the  releasee  should  have  a  vested 
estate. 

2dly,  That  the  releasor  should  have  a 
vested  estate  in  reversion  or  remainder,  ex- 
pectant mediately  or  immediately  on  the 
estate  of  the  releasee. 

Sdly,  That  there  should  be  a  privity  of 
estate  between  the  releasor  and  the  releasee. 

The  two  first  points  have  been  fully  dis- 
cussed under  former  divisions  ;  and  it  has 
been  shewn  that  it  is  not  sufficient  that 
the  releasee  should  have  a  mere  incho- 
ate executory  interest,  as  an  interesse  ter-- 
mini,  or  a  contingent  remainder,  or  any 
other  executory  interest,  (rf)  as  an  interest 
depending  on  an  executory  devise  ;  nor  is 
it  sufficient  that  he  should  have  a  mere  right 
or  title  of  entry,  as  a  lessee  for  life,  after 
he  has  been  disseised,  or  as  a  lessee  for 
years,  after  he  has  been  ousted,  and  while 

■' — ' — ' ' — ■ — ^  --       -    I      ij        III'     11 
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his  interest  remains  a  mere  right  or  title  of 
entry. 

On  the  contrary,  it  is  necessary  that  the 
releasor  and  releasee  should  stand  in  the 
relation  to  each  other,  either  of  lessor  and 
lessee,  or  in  the  relation  of  a  particular  tenant 
and  remainder-man,  or  particular  tenant  and 
reversioner,  so  that  there  may  be  a  privity  of 
tenure  between  them. 

The  lessor  may  enlarge  the  estate  of  his 
lessee ;  and  for  all  the  purposes  of  this 
doctrine^  the  assignee  or  representative  of 
the  lessee  stands  in  the  place  of  the  lessee ; 
and  the  assignee  or  representative,  whether 
heir  or  devisee,  of  the  reversioner,  stands 
in  the  place  of  the  reversioner ;  and  the 
ability  of  making,  and  capacity  of  receiv- 
ing such  enlargement,  continues,  although 
the  lessee^  &c.  or  his  assignee,  create  a 
particular  estate,  derived  out  of  his  own 
estate  ;  and  although  the  reversioner  create 
a  particular  estate  which  is  interposed  be- 
tween the  interest  of  the  particular  tenant 
and  the  reversion ;  for  notwithstanding  such 
particular  estates,  there  is  a  continuing 
privity  between  the  lessee,  or  his  assignee 
on  the  one  hand,  and  the  reversioner  or 
his  assignee  on  the  other  hand ;  and  yet 
an  estate  created  out  of  a  particular  estate 
is  not,  during  such  particular  estate,  capable 
of  enlargement  by  release  of  the  remainder 
or  reversion,  expectant  on  such  particular 
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estate.  This  is  from  the  want  of  privity. 
The  material  rule  of  law  applicable  to  this 
subject,  seems  to  be,  that  the  particular 
estates,  the  remainder  and  the  reversion, 
are  parts  of  the  same  estate.  There  is  a 
connection  between  the  tenants  of  these 
estates  as  having  interests  depending  on  one 
and  the  same  seisin. (e) 

In  order  to  understand  this  subject  sci- 
entifically, and  on  the  principles  of  law 
which  govern  this  doctrine,  it  will  be  pro- 
per to  consider  the  law  under'  the  following 
subdivisions  : 

1.  The  general  nature  of  privity  between 
tenants. 

2.  The  cases  of  immediate  privity. 

3.  The  cases  of  privity,  notwithstanding 
a  mesne  estate. 

4.  Cases  of  privity,  because  a  derivative 
estate  is  discharged  from  its  original  pri- 
vity. 

5.  The  cases  of  want  of  privity. 

1st,  Because  there  is  mere  privity  of 
tenure^  for  the  sake  of  remedy,  and  not  of 
estate. 

2dly,  Because  the  estate  is  assigned. 


{e)  2  Black.  Com.  Ch.  Remainders,  &c. 
1  Inst.  S45.    Litt  s.  673. 
Goodrightv.  Forrester,  1  Taunton,  Arg.602, 
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5dly,  Because  there  is  no  estate ;  but 
only  a  right  or  interest. 

4thly,  Because  the  estate  is  derived  out 
of  a  mesne  subsisting  estate. 

dthly.  Because  the  estate  is  determined. 

After  an  examination  of  these  points,  this 
division  will  be  concluded  with  some  general 
practical  observations. 

Of  the  general  Nature  of  Privity,    between 

Tenants. 

Lord  Coke,(/)  treating  of  privities,  ob- 
serves, "  Privity,  in  the  understanding  of 
^^  the  common  law,  is  fourfold  : 

**  1st,  As  privies  in  estate;  as  between  the 
^'  donor  and  donee,  lessor  and  lessee,  which 
"  privity  is  ever  immediate. 

**  2d,  Privies  in  bhod  ;  as  the  heir  ^  to  the 
'*  ancestor,  or  between  co-parceners,  &c. 

'^  3d,  Privies  inr^jore^fnto/ion;  asexecators, 
"  &c.  to  the  testator. 

"  And  4thly,  Privities  in  tenure;  as  the 
**  lord  and  tenant,  &c.  which  may  be  re- 
^*  duced  to  two  general  heads,  privies  in 
^  deed,  and  privies  in  law.^^ 

The  nature  of  the  privity  required,  to 
the  validity  of  a  lease  and  release,  is  that 
which  subsists  between  a  particular   tenant 


(/)  1  In«t  p.  271, 354,  b. 
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and  reversioner,  or  a  particulair  tenant  and 
the  person  who  has  a  remainder  expectant  on 
the  particular  estate. 

Thus,  if  A.  be  tenant  for  life,  or  for  years, 
with  reversion  to  B.  :  or  if  A.  be  t^'iantfor 
life  or  for  years,  with  remainder  to  B.,  the 
estate  of  A.  may  be  enlarged  by  a  release 
from  B.  The  common]  assurance  by  lease 
and  release,  is  in  effect  this  particular  case 
of  an  enlargement  of  an  estate  for  one  year, 
by  a  grant  of  the  reversion,  from  the  owner 
of  the  reversion,  to  his  own  lessee,  under 
the  lease  for  a  year. 

Thus,  to  qualify  a  tenant  to  receive  a 
release,  it  is  not  sufficient  merely,  that  he 
should  have  the  possession,  or  that  he  should 
have  a  vested  estate :  there  must  be  a  con- 
nection in  point  of  tenancy,  or,  as  the  law 
terms  it,  a  privity  beti^reen  the  releasor  and 
releasee :  hence  the  observation,  that,  **  It 
*^  is  a  certain  rule,  that  when  a  release  doth 
**  enure  by  way  of  enlarging  of  an  estate, 
**  there  must  be  privity  of  estate,  as  be- 
*^  tween  lessor  and  lessee  i^^  and  mere  pri- 
vity^  without  estate,  will  not  suffice,  [g) 
'^  As  if  an  infant  makes  a  lease  for  life,  and 
*^  the  lessee  grantcth  over  his  estate  with 


ig)  1  Inst.  273,  372,  b. 

See  Shep.  Touch.  C.  Rel.  822. 
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"  warranty,  the  infant  at  full  age,  bring* 
•'  eth  a  dumfuit  infra  {etatem,  the  tenant 
•*  voucbeth  his  grantor,  who  entereth  into 
**  warranty,  the  demandant  releaseth  to 
«*  him  and  his  heirs  :  here  is  privity  in 
*^  law,  and  a  tenancy  in  supposition  of 
*'  law  :  and  yet  because  he,  in  rei  veritate, 
**  hath  no  estate,  it  catinot  enure  to  him 
•^  by  way  of  enlargement ;  for  how  can  his 
"  estate  be  enlarged,  that  hath  not  anyl 
**  If  the  tenant  by  the  curtesy  grant  over 
•*  his  estate,  yet  he  is  tenant  as  to  an  ac- 
"  tion  of  waste,  attornment,  &c.  and  yet  a 
<^  release  to  him  and  his  heirs  cannot  en^re 
'^  to  enlarge  his  estate,  that  hath  no  estate 
"  at  all/^ 

It  follows,  that  in  order  that  an  estate 
may  be  enlarged,  there  must,  as  between 
the  releasor  and  releasee,  be  privity  of  con- 
nection, and  privity  of  estate,  as  is  the  case 
between  lessor  and  lessee,  donor  and  do- 
nee ;{k)  or  between  the  person  who  has  a 
particular  estate,  and  the  person  who  hath 
the  reversion;  as  tenant  by  statute  mer- 
chant, and  the  person  on  whose  seisin  the 
extent  was  sued. 

It  is  also  to  be  remembered,  that  the 
estate,  as  well  as  the  privity,  must  continue 
down  to  the  time  at  which  the  release  is 


[h)  i  Inst.  272,  b. 
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made ;  for  mere  privity  without  an  estate^ 
or  an  estate  without  privity^  is  no  foun- 
dation for  a  release>(i)  as  will  be  shewn 
under  the  divisions  of  this  head. 

In  Sheppard's  Touchstone, (A)  there  is 
this  passage  : — **  So  also,  if  donee  in  tail 
''  make  a  lease  for  his  own  life,  and  after 
^^  donor  release  to  donee  and  his  heirs,  it 
"  seems  this  is  not  a  good  release/'  Jt  is 
difficult  to  comprehend  the  objection 
against  this  release.  The  law  is  now  well 
understood  to  be,  that  the  donee  retains  a 
reversion,  and  the  privity  between  him  and 
the  former  reversioner  continues,  and  he  is 
still  tenant  in  tail,  notwithstanding  the  grant 
for  his  own  life.(/) 

The  case  of  a  donee  is  probably  inserted 
for  that  of  a  lessee.  Lord  Coke  puts  the 
case  of  a  release  to  the  lessee.  The  release 
as  made  to  the  lessee^  was  open  to  the  ob- 
jection>  that  the  privity  was  between  the 
donor  and  donee^  and  not  the  donor  and  the 
lessee  of  the  donee. 

The  same  principles^  mutatis  mutandis, 
apply  to  particular  tenants,  whose  estates 
are  to  be  enlarged  by  remainder^^men,  and 
also    to   remainder-men  by  whom  grants 


(i)  UiU  461.    1  Inst.  273,  a.  299. 

(k)  Shep.  Touch,  p.  323. 

(/)  Machel  v.  Clarke,  2  Lord  Raym. 
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may  be  made,  in  enlargement  of  particular 
estates. 

It  is  immaterial  whether  the  remainder  or 
reversion  be  for  life/ in  tail,  or  in  fee,  ex- 
cept that  alienation  by  tenant  in  tail  will 
not  be  binding,  as  far  as  it  depends  on  the 
release,  to  the  prejudice  of  his  issue.  Hence, 
as  will  be  collected  from  former  observa- 
tions, a  tenant  in  fee  or  in  tail,  {m)  as  well 
as  a  tenant  for  life,  is  competent  to  convey 
by  lease  and  release.  A  seisin  in  law  will 
also  suffice  for  the  ability  to  make,  or  capa- 
city to  receive,  the  release. 

And  whethfer  a  person  hath  the  estate  in 
his  own  right,  or  in  right  of  his  wife,(n) 
that  estate  is  equally  capable  of  enlarge- 
ment. 

And  it  is  immaterial  whether  the  estate 
which  the  husband  has  in  right  of  his  wife, 
be  an  estate  for  years,  which  he  may  ab- 
solutely alien,  or  for  life,  and  consequently 
of  freehold,  which  he  alone  cannot  alien  as 
against  his  wife. 

The  estate  which  one  has  in  the  right  of  a 
testator  or  intestate,  or  as  a  trustee,  is  also 
capable  of  enlargement.  Thus  a  man  who 
hath  a  term  for  years  as  executor,  is  capa- 


{m)  Machelv.  Clarke^  2*  Lord  Ray  m. 
(n)  1  Inst.  173.  299. 
Shep.  Touch.  321. 
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ble  of  a  release  in  enlargement  of  his  es- 
tate, and  a  release  to  a  husband  seised  or 
entitled  in  right  of  his  wife  may  operate, 
whether  made  to  him  solely,  or  to  him  and 
his  wife  jointly ;  and  when  the  grant  by  way 
of  release  is  to  him  and  his  wife,  the  inheri<* 
tance  may  pass  to  one  or  to  both,  agreeable 
to  the  intention  of  the  par  ties,  (o) 

And  though  a  tenant  for  twenty  years  in 
possession,  make  a  lease  to  B.  for  ten 
years,  and  B.  enters,  and  he  in  the  re- 
version release  to  the  original  lessee  for 
years,  this  will  be  a  good  release  to  en- 
large his  estate.  Between  th^  releasor  and 
releasee,  there  is  a  continuance  of  privity  ; 
but  as  will  be  observed  under  the  proper 
division,  there  is  not  any  privity  between 
the  under-lessee,  (the  tenant  for  ten  years) 
and  the  reversioner  in'  fee,(j9)  while  the 
estate  for  twenty  years  continues.  A  re- 
lease from  the  owner  of  the  fee,  to  the 
under-lessee,  during  the  term  of  twenty 
years,  cannot  operate  to  the  enlargement 
of  his  estate,  though  it  may  operate  a5  a 
grant  to  him,  in  the  same  manner  as  it 
might  operate  as  a  grant  to  any  stranger. 

So  if  tenant  in  tail  create  a  particular 
estate  for  life,  the  person  who  hath  the  re- 


(o)  Shep.  Touch, 
(p)  1  Inst.  273,  a. 
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mainder  or  reversion  in  fee,  cannot  en- 
large this  estate  for  life,  by  release,  because 
there  is  not  any  privity  between  the  estates 
of  the  releasor  and  releasee. (j) 

The  privity  is  two-fold  :  First,  between 
the  tenant  for  life,  or  in  tail,  and  his  tenant ; 
secondly,  between  the  tenant  for  life  of 
in  tail  himself,  and  the  person  who  hath 
the  remainder  or  reversion  in  fee. 

That  a  release  may  operate  in  enlargement 
of  estate,  it  must  be  either  from  the  tenant 
in  tail  to  his  own  lessee,  or  from  the  person 
who  hath  the  remainder  or  reversion  in  fee 
to  the  tenant  in  tail.  For  it  is  the  parti- 
cular property  of  this  species  of  assur- 
ance, that  it  should  proceed  from  one  who 
has  an  estate  in  reversion  or  remainder,  in 
favor  of  a  person  who  has  a  prior  particu- 
lar estate.  This  is  implied  in  the  na- 
ture of  the  assurance,  and  from  its  mode 
of  operation,  to  enlarge  the  estate  of  a  te^ 
nant ;  while  a  grant  proceedingyrow  a  fe^ 
nant  to  the  person  who  has  the  next  vest- 
ed estate,  in  remainder  or  reversion,  does, 
instead  of  enlarging  the  interest  of  the 
grantee,  cause  the  mergery  sufrender^  or  ex^ 
tinguishment  of  the  particular  estate. 

A  surrender  or  release  of  right  to  the 
remainder-man  or  reversioner,  may  enlarge 


■■■  ^ 
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or  accelerate  bis  right  to  the  possession^  by 
rendering  it  more  beneficial^  though  it  can- 
not give  any  extension^  in  point  of  legal 
duration,  to  the  estate  of  the  grantee. 

Let  a  tenant  for  life  accept  a  surren- 
der of  a  term  of  years,  the  tenant  for  life 
has  still  a  mere  life-estate.  So  if  A.  be 
tenant  for  life,  with  remainder  to  B.  for 
his  own  life ;  a  surrender  from  A.  to  B. 
would  leave  B.  in  the  condition  of  being 
tenant  for  his  own  life.  His  estate  would  of 
consequence  determine  on  his  death  in  the 
life-time  of  A.  ;  while  if  A.  had  accepted  a 
release  from  B.,  the  estate  of  A.  for  his 
life,  as  it  is  larger  than  the  estate  he  re- 
ceives from  B.,  would  enable  A.  to  hold 
for  the  lives  of  A.  and  B.,  because  no  mer- 
ger would  take  place,  since  a  subsequent 
estate  cannot  merge  in  a  prior  estate.  This 
is  a  singular  and  peculiar  instance.  So 
if  A.  and  B.  had  joined  in  a  grant  to  C. 
for  their  lives,  there  would  be  an  union  or 
consolidation  of  estates,  without  merger, 
and  C  would  be  entitled  to  hold  for  the 
several  lives;  while  under  distinct  grants 
from  A.  and  B.,  the  estate  for  the  life  of  A. 
would  merge  in  the  estate  for  the  life  of  B. 

The  more  obvious  case  for  exemplify- 
ing the  doctrine,  is,  that  if  A.,  tenant  for  a 
thousand  years,  leases  for  nine  hundred 
and  ninety-nine  years,  he  still  retains  an  es- 
tate for  a  thousand  years ;  he  has  a  reversion. 
The  under-lease  merely  excludes  him  from 
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the  possession.  He  is  capable  of  a  sur- 
render, and  after  surrender  of  the  nine 
hundred  and  ninety-nine  years,  he  will 
have  precisely  the  same  estate  as  formerly 
— ^neither  more  nor  less  than  the  residue  of 
the  term  of  a  thousand  years.(a) 

Again,  if  A-  be  tenant  for  twenty  years, 
with  reversion  to  B.  for  ten  years;  or  A- 
be  tenant  for  ten  years,  with  reversion  to 
B.  for  twenty  years,  in  either  case,  the 
estate  of  B.  .  will  not  be  enlarged  or  ex- 
tended by  the  purchase  of  the  prior  estate  ; 
but  by  the  merger  of  the  prior  term,  he  will 
have  the  right  of  enjoyment  for  the  period 
of  that  estate  which  belonged  to  him  before 
he  purchased  the  first  term. 

These  cases  apply  only  when  B.  has  a  re- 
version;  for  when  his  interest  is  an  interesse 
termini,  to  commence  on  the  merger,  sur- 
render, or  determination  of  the  prior  term  ; 
then  there  are  in  eflFect  two  distinct  periods 
for  enjoyment,  one  independent  of  the  other. 
The  times  of  enjoyment  are  not  concur- 
rent. They  do  not  fill  the  same  space  of 
time  ;  and  for  that  reason,  B.  by  acquir- 
ing the  estate  of  A.,  does  in  effect  and  in 
law,  acquire  a  distinct  interest,  which  will 
confer  on  him  the  right  of.  enjoyment  for 
the  period  which  is  to  elapse  in  the  inter- 
val, before  the  commencement  of  the   in- 

(a)  Challoner  ▼.  Davis,  I  Lord  Raym.  403. 
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terest  which  was  in  B.,   before  he  acquirecJ 
the  estate  of  A . 

Lord  Coke,(r)  indeed^  obsei-ves,  "  If  a 
'^  man  make  a  lease  for  ten  years,  the  re<- 
*'  mainder  for  twenty  years,  he  in  remain- 
'^  der  releaseth  all  his  right  to  the  lessee,  he 
*'  shall  have  an  estate  for  thirty  years.'' 

The  alledged  reason  is,  ^^  one  chattel  can- 
"  not  drown  another,  and  years  cannot  be 
'^  consumed  in  years /'(*)  The  reason  as  ap- 
plied to  merger  is  not  correct.  If  the  point 
be  law,  it  turrfs  on  the  circumstance  that 
the  remainder  is  by  the  grant  of  its  owner 
added  to  the  prior  estate :  thus  making  a 
distinction,  on  the  one  hand,  between  a 
release  by  the  remainder-man  to  the  prior 
tenant,  and  on  the  other  hand,  a  surrender 
from  the  prior  tenant  to  the  owner  of  the 
remainder. 

It  is  also  to  be  noted,  that  the  mere 
circumstance  that  the  grantor  has  a  prior 
estate,  is  not  any  impediment  to  the  right 
of  ilk  making  a  release,  in  respect  of  an- 
other estate  held  in  reversion  or  remain- 
der, expectant  on  the  estate  of  the  grantee. 
Let  it  also  be  remembered,  that  the  doc- 
trine of  releases  in  enlargement  of  estates, 
depending  as  it  does  entirely  on  privity, 
necessarily  requires  that  the  release  slwuld 


(r)  1  Inst  273,  b. 

(j)  Challoner  y.  Davk,  1  Lord  Raym.  402. 
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proceed yraiw  the  person  who  hath  the  re- 
mainder or  reversion,  to,  or  in  favour  of  the 
person  who  hath  a  particular  estate  ;  for 
every  assurance  proceedingyroiw  the  owner 
of  a  particular  estate,  must  be  either  an  un- 
der-lease or  a  surrender,  or  when  there  is  an 
intermediate  estate,  an  assignment. 

But  when  the  conveyance  is  made  by 
lease  and  release,  the  parties  change  their 
relative  characters ;  the  lease,  though  made 
by  a  paiticular  tenant,  creates  a  privity 
between  him  and  the  lessee,  and  such  lessee 
becomes  capable  of  a  release  in  enlargement 
of  his  particular  estate,  created  by  the  lease, 
without  any  objection  arising  from  his  hav- 
ing the  remainder  or  reversion  under  a  more 
remote  estate. 


Cases  of  immediate  Privity. 

The  cases  of  immediate  privity  are  be- 
tween a  lessor  and  his  lessee  ;  a  tenant  for 
years  or  for  life,  and  the  person  who  has 
the  immediate  reversion,  or  remainder  in 
fee,  for  life,  or  in  tail ;  between  a  copyholder 
and  the  lord ;  between  a  cestui  que  trust  and 
his  trustee  :  a  tenant  by  statute  or  elegit, 
and  the  persoji  who  has  the  reversion  or 
estate  of  the  debtor.  And  in  all  cases,  the 
assignee  of  the  particular  tenant  may  be  con- 
sidered as  standing  in  his  place ;  and  the  as- 

VOL.    II.  z 
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signee  of  the  reversioner  or  rfeiflainder-marv 
may  be  considered  as  standing  in  his  place. 
The  examples  ^fhich  have  been  adduced 
under  former  divisions,  suflSciently  illus- 
trate this  piirt  of  th6  subject. 

There  is  abundant  authority,  afe  n^ill  ap- 
pear in  former  parts  of  this  chapter,  to 
prove,  that  an  tSstate  is  capable  of  enlarge- 
miftiit,  although  thit  estate  does  not  con- 
fer a  right  to  the  iminedidte  possession.  It  is 
evident  that  the  word  possessimt,  as  it  occurs 
in  diflfertnt  writers,  is  to  be  referred  to  an 
actual  or  nested  estate^  whether  in  posses*- 
sion,  rfeversion,  or  remainder  j  not  to  a» 
estate  necessarily  attended  with  actual  pos- 
session, or  the  right  to  the  immediate  en- 
joyment of  the  possession. 


Cases  of  Privity  notwithstanding    a  Mesne 

Estate. 


When  there  are  three  estates^  as  to.A- 
for  life  or  for  years,  remainder  to  B.  for 
life  or  iii  tail,  reversion  to  C,  in  this  case^ 
B.  may,  by  release,  enlarge  the  estate,  of  4^^ 
^nd  C.  may  enlarge  the  estate  of  B;  To 
this  extent  the  law  is  clear^  for  the  estates 
of  the  releasor  and  releasee  are  imine- 
diate  ;  fbr  the  remainder-ma^  is  immediate 
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tenant  to  the  reversioner.  The  same  con- 
auction  would  exist  between  the  tenant  in 
fee,  and  the  remainder-man  for  life,  even 
though  the  fee  had  been  granted  by  way  of 
remainder,  instead  of  being  retained  as  a 
reversion ;  apd  for  that  reason  a  release 
from  the  owner  of  the  remainder  in  fee  to 
the  owner  of  the  estate  for  life,  would 
be  good. 

It  is  agreed,  that  as  between  a  particu-- 
ktr  tenant  and  a  reversioner,  it  is  not  neces*- 
sary  that  the  estate  to  be  enlarged,  and  the 
estate  of  the  person  who  releases^  should  be 
immediateii/  expectant :  therefore,  if  a  maa 
make  a  leAse  for  years,  the  remainder  for 
life,  a  release  by  the  lessor  to  the  lessee  Jor 
yeari,  wilU  notwithstanding  the  interposed 
estetteyibr  life,  be  good  ;  for  the  lessee  for 
years  hath  both  privity  and  estate. (^) 

Whether  (^)  a  person  who  has  a  remajga-* 
der  in  fee,,  can  under  these  circurnstaoc^, 
enlarge  the  first  particular  estate,  while  the 
mesne  estate  continues,  is  a  point  as  to  which 
the  booJks  a<re  involved  in  much  confusion. 

According  to  Sheppard's  Touchstonft,(j^) 
^'  If  there  be  tenant  for  life,  remainder  in 


{*)  1  Inst.  273^  a.  Litt.   s.   466, 

Gilb.  Ten.  70. 

Shep.  Toucii.  322>  323. 
(I)  I   Inst.  273,  a. 
(tt)  Shep.  Touch.  321. 
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*'  tail,  remainder  in  fee,  and  he  in  remain*- 
'*  cjer  release  to  tenant  for  life,  this  will 
"  not  increase  his  estate/^ 

The  only  objection  against  the  release, 
must  be  the  interposed  estate-tail;  and 
perhaps,  Sheppard  merely  intended  to 
express  that  which  is  correct  in  point  of 
law  ;  namely,  that  the  estate  of  the  tenant 
for  life  would  not,  by  force  of  the  release, 
be  enlarged,  so  as  to  merge  or  extinguish 
the  estate  for  life,  and  exclude  the  mesne 
estate. 

Considered  in  any  other  sense,  Sheppard 
is  not  consistent  with  himself:    for  in  an-- 
other  page,(T?)  he  admits  that  if  A.   be   te- 
nant for  life,     remainder  to    B.  in   tail,  re- 
mainder to  C.  for  life  ;    remainder  to  A.  in 
fee,  and  A.  die,   and  his  heir  release  to  B., 
being   in  possession,  this  is  a  good  release, 
and  gives  the  fee-simple :    and  the  case  of 
Francis  v.  Pack,(w)  was  attended  with  these 
circumstances,    and  received  a  decision  in 
favour  of  the  release.     In  this,  as  well  as 
in  the  former  instance,  the  release  proceed- 
ed from  a  person  who  had  a  remainder  in 
fee,  and  there  was  an  intermediate  estate, 
and  the  interposed  estate  of  freehold   did 
not   prevail  as  an  impedijnent  to  the  va- 
lidity of  the  release  ;  and  in  another  passage 


[v)  323. 

[w)  1  Rol.  Abr.  400. 
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in  2  Roll^s  Abridginent,(ar)  it  is  said  to  be 
admitted  by  Finchden,(y)  that  if  there 
be  a  lease  for  life,  remainder  for  life,  re- 
mainder in  fee:  he  who  has  the  remain- 
der in  fee,  may  enlarge  the  estate  of  the 
lessee;  and  yet  it  must  be  remembered^ 
he  had  the  first  estate  for  life.  The  posi- 
tion in  Sheppard,  therefore,  seems  to  have 
been  inserted,  either  without  sufficient 
authority,  or  under  the  impression  which  is 
stated. 

On  principle,  and  also  on  authority,  it 
seems  that  a  grant  from  a  remainder-man, 
as  well  as  a  reversioner,  may  operate  by 
way  of  release  in  fiivour  of  a  particular 
tenant,  notwithstanding  a  mesne  or  inter- 
posed estate.(2;)  So  when  there  is  tenant  for 
life,  remainder  in  tail,  remainder  in  fee, 
and  he  in  remainder  in  fee  releases  to 
the  tenant  in  tail,  this  will  clearly  increase, 
or  make  an  accession  to  his  estate,  being 
a  case  of  immediate  privity:  and  it  is 
admitted  by  all  the  books,  and  even  by 
Sheppard  in  hisTouchstone,(a)  that  if  the  fee 
be  held  by  way  of  reversion,  instead  of  re- 


(x)  p.  400.  pi.  a 

iy)  44  Assize,  35. 
^z)  Co.  Litu  273,  a. 

Shep  Touch.  321 . 
(  )  Shep.  T«iicb.  326. 

1  Inst  273,  a. 
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mainder,  the  owner  of  the  fee  may  enlarge 
the  estate  of  the  first  tenant^  notwithstuid* 
ing  the  mesne  estate. 

Sometimes,  however,  the  effect  of  a  re- 
lease to  a  tenant  for  life,  by  a  remainder- 
man or  reversioner,  will  be  to  twchute  a 
mesne  Remainder. 

This  happens,  whea  the  mesne  interest 
is  t  contingent  remainder  of  freehold.  In 
this  instance,  by  the  enlargement  of  the 
particular  estate  by  the  grant  to  the  tenant 
of  the  reversion  or  remainder,  the  contin- 
gent remainder  will  be  deprived  of  the 
support  of  the  particular  estate,  on  which 
it  depended  for  effect,  and  will,  for  that  rea- 
son, be  destroyed. 

But  if  there  had  been  any  other  particm*- 
lar  estate  by  which  the  contingent  i^emain- 
der  was  supported,  and  which  either  pre- 
•cefled  the  estate  of  the  releasee,  or  which 
was  interposed,  and  prevented  the  mei^er: 
in  either  case,  the  remainder  would  be  pre- 
served, at  least  during  suchjparticular  estate. 
But  the  particular  estate  cind  the  contin- 
gent remainder  mu^t  bear  to  ench  other 
the  characters  and  relation  of  a  particular 
estate  and  remainder.  Thus  if  A.  be  te- 
nant for  life,  with  reversion  in  fee  to  B.,  and 
B.  grants  to  C.  for  life,  with  remainder  in 
contingency  to  D.  for  lifeor  in  tail,  with  re- 
mainder to  E.  in  fee,  or  retains  tlie  rever- 
sion; the  enlargement  of  the  estate  of   C. 
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while  the  remainder  of  D.  is  in  contingency, 
would  destroy  the  contingent  remftinder, 
notwithstanding  the  continuance  of  A.^s 
estate* 

On  the  other  band^  if  A.  be  tenant  for 
life,  i^emainder  to  B.  for  life^  remainder  to 
C,  either  for  life,  or  in  tail,  in  contingency, 
with  remainder  or  reversion  in  fee  to  D«, 
the  enlargement  of  the  estate  of  A.  or  of  B* 
by  release,  would  not  destroy  the  continr* 
gent  remainder,  while  it  retained  the  supr 
^rt  of  the  estate  of  A.  or  of  B.  as  a  disr 
tiiict  and  subsisting  estate. 

But  let  it  not  be  forgotten,  that  by  the 
union,  or  merger,  or  surrender  of  one  par^ 
ticular  estate,  the  union,  the  surrender,  or 
merger,  of  another  estate,  and  the  conser 
quent  destruction  of  a  contingent  remaipder 
may  be  effected. 

These  instances  of  the  destruction  of  coAr 
ttng^pt  remainders,  must  be  confined  to  legal 
interests.  Contingent  i^emainders  of  trust  or 
equitable  interests,  do  not  admit  of  destruc* 
tion  by  the  merger  or  enlargement  of  the 
particular  estate. 

It  remains  to  be  noticed,  that  in  Francis 
V,  Pacjcfifi)  already  cited,  as  the  case  of 
A.  ifijftuat  for  life,  with  remainder  to  B.  in 
tail,  with  remainder  to  A.    in  fee ;  it  was 
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held/ that  by  release,  A.  might  transfer  his 
remainder  in  fee  to  B.,  who  was  the  remain- 
der-man in  tail,  but  that  he  could  not 
transfer  his  estate  tor  life  to  B.  This  con- 
clusion is  right,  as  applicable  to  the  techni- 
cal doctrine  of  releases.  At  this  day  it  is 
highly  probable  and  almost  certain,  that 
the  release  would  be  construed  as  a  surren- 
der of  the  estate  for  life,  as  well  as  a  grant 
by  way  of  release  of  the  remainder  in  fee. 
In  one  case  A.  was  tenant  for  life,  with 
remainder  to  B.  in  fee,  and  A.  leased  to  C.  for 
years :  it  is  obvious,  B^  could  not  have  relea;^- 
ed  to  C,  for  want  of  privity  while  he  remain- 
ed the  tenant  of  A.  And  yet  a  release  from  A. 
and  B.  jointly  to  C,  was  held  to  operate  to 
enlarge  the  estate  of  C.  into  a  fee.  The 
only  ground  on  which  this  release  could  be 
supported  as  such,  is,  that  it  had  effect  first 
as  a  release  from  A.  to  C.  and  afterwards  as  a 
release  from  B.  to  C.  ;  so  that  it  first  passed 
in  construction  of  law,  the  estate  for  life, 
and  then  enlarged  the  estate  for  life  into 
a  fee-simple. 


Cases  of  Privity y   because  a  derivative  Estate 
is  disch(irged  from   its  original  Privity. 


It  has  frequently  been  stated,  and  will  be 
more  fully  shewii,  that  a  derivative  estate 
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tannot  be  enlarged  by  a  release  to  the  nnder^ 
lessecy  while  the  estate  of  the  lessor,  who 
granted  the  estate  of  the  under«^tenant»  shall 
be  continuing.  When  that  estate  shall   be 
determined,  as  it  may  be  by  merger,  surren- 
der, &c.  without  defeating  the  estate  of  the 
under-tenant ;   (for  the  rule  of  cessante  statu 
primiiivo  cessat  derivativus,  admits  of  these 
exceptions :)  then  it  should  seem  from  prin- 
<:iple,  that   there    will  arise   a  connection 
between  the  under-^tenant,  and  the  person 
who  has  the  next  vested  estate,  so  that  the 
relation  of  lord  and  tenant  will  exist  between 
them  for  the  purposes  of  waste^  surrender, 
and  merger,  and  of  consequence,  to  enable 
-the  person  who  was  an  under-tenant,  and 
who  is  now  discharged  from  that  relation,  to 
become   a  releasee   in  enlargement  of  his 
estate.     This  point  will  be  more  fully  dis- 
cussed under  a  subsequent  division. 


Of  Want  of  Privity. 

1.  Because  there  is  mere  Privity  of  Tenure 
for  the  sake  of  Remedy,  and  not  of  Estate. 

It  is  not  sufficient  that  there  should  be 
merely  privity  of  person  or  connection  by 
way  of  remedy,  with  the  reversioner  or  re- 
mainder-man. There  must  be  privity  of 
continuing  estate  between  the  releasor  and 
releasee.    This  is  evident^  fiom  the  case  of 
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tcoami  by  the  curtesy^  who  has  aliened  his 
estate.  Though  he  remains,  for  some  pur- 
poses^ tenant  to  the  reversioner^  as  for  io- 
atance^  to  be  liable  to  an  action  of  waHg^ 
yet  as  the  privity  of  estate  has  ceased^  be  is 
no  long^*  capable  of  this  release. 

Th^  like  observation  is  applicable  to  a 
tenant  for  years,  who  has  been  ousted  frov^ 
his  term,  or  of  a  tenant  for  life,  who  has 
been  disseised  of  his  estate  for  life,  by  a  peri- 
son  who  enters  claiming  that  estate,  withr 
oiit  disseising  the  owner  of  the  reversion  or 
remainder.  Such  termor,  for  years,  or  life, 
faa/ving  a  right  of  entry  only,  is  very  tenant, 
and'Capable  of  a  release  of  rent  or  s^srvices.{c) 

But  for  the  want  oi  privity  in  tenure,  and 
also  of  estate,  this,  species  of  release  caiv- 
Tot  be  made  to  a  quondam  tenant  for  life, 
t>r  tenant  in  tail,  after  the  reversion  or  jr^ 
mainder  has  4»een  divAted  or  discontinued 
by  a  tortious  alienation,  and  while  the  re* 
version  or  remainder  continues  a  mere  right 
of  entry  or  of  action. 

Also,  after  a  disseisin  of  a  tenant  for  life, 
merely  cjjaimii:^  his  estate,  the  reversioner 
or  remainder-man  cannot  release  by  way 
of  enlargemeat  jto  the  dismsee.  He  ipay 
itelease  the  services  to  him  in  'extinguish'- 
rnent  of  tlieae  servMCs  ;  or  he  wvff  grant  io 
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him,  as  to  any  other  stranger,  the  renudcider 
or  reversion,  admitting  it  to  be,  as  it  is  un- 
derstood to  be,  a  subsiding  estate. 

Also,  after  an  assignment  by  a  tenant  for 
years,  or  for  life,  the  origtnRil  tenant  for 
life,  may,  by  virtue  of  some  eKpness  cove- 
nant, or  until  acceptance  of  the  assignee  as 
tenant,  remain  liable  to  rent,  covenants,  &c. 
&c.  and  yet  he  will  be  incapable  of  a  releMe 
by  enlargement.  This  impediment  arases 
from  the  want  of  estate. 

The  releasor  must  also  have  an  estate  in 
remainder  or  reversion,  expectant  on  the 
estate  of  the  releasee.  Acts  proceeding  frwai 
a  particular  tenant,  {d)  for  the  benefit  of  a 
pereon,  who  has  an  estate  in  remainder  or 
reversion,  enure  in  a  different  mode  from 
this  species  of  assurance.  They  tnay^  ac- 
cording to  circumstances,  be  grants*  assigii- 
menrts,  or  surrenders,  but  they  cannot  hxve 
efficacy  as  releases. 


2«  Of  the  Want  0f  Privity^  because  ihe  Estate 

d$  assigned* 

Kespecting  the  capacity  of  assignees,  it 
will  be  proper  to  observe,  that  after  a  par- 
ticular tenant  has  assigned  all  his  estate, 
he  no  longer  has  an  interest  which  admits  of 

(rf)  Shep.  Touch.  324. 
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enlargement.  The  release  must  be  to  the 
assignee^  or  it  will  be  ineffectual.  The 
same  doctrine  also  applies  to  the  rever- 
sioner ;  for  if  the  reversioner  part  with  all 
his  estate^  his  assignee  is  alone  competent  to 
make  an  available  release.  This  privity  of 
estate  must  continue,  till  the  release  is 
made  :  therefore,  if  tenant  for  life,  or  in 
tail,  assign  all  his  estate,  he  is  no  longer 
capable  of  a  release.  To  be  effectual,  the 
release  mtist  be  made  to  the  assignee.(e) 
But  when  the  tenant  for  life,  or  in  tail, 
creates  a  particular  estate,  and  retains  a  re- 
version, then  the  privity  still  continues  be- 
tween him  and  the  person  in  remainder  or 
reversion ;  and  for  that  reason,  the  tenant 
for  life,  or  in  tail,  may  still  be  a  releasee. 

And  wherever  a  release  would  be  good, 
as  from  the  donor,  if  he  remained  the 
owner ;  it  will  be  good  if  made  by  his 
heirs  or  assigns,  while  they  continue  owners ; 
and  as  to  his  assigns,  whether  they  have  the 
whole  or  only  part  of  the  estate. 

So,  whenever  a  release  would  have  been 
good  to  a  lessee  or  donee,  before  assign- 
ment, it  will,  after  assignment,  be  good  to 
his  assignee.  But  it  is  observable  that  no 
one  can  be  the  assignee  of  the  lessee  or 
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donee,  unless  he  hath  all  the  estate ;  for  if 
any  reversion  remain  in  the  lessee  or  donee, 
there  is  not  any  assignee,  and  consequently 
the  privity  remains  between  the  lessor  and 
lessee,  donor  and  donee,  &c. 

That  an  alienation  {f)  may  deprive  a  te- 
nant of  hi^  capacity  to  receive  a  release,  he 
must  have  parted  with  all  his  estate.  As 
often  as  he  creates  a  derivative  interest^ 
and  retains  a  reversion,  he  has,  in  point  of 
law^  his  former  estate,  subject  only  to  the 
estate  of  the  under-lessee,  and  {this  deriya* 
tive  interest  is  not  any  impediment  to  his 
acceptance  of  a  release. 

The  tenancy  between  him  and  the  rever- 
sioner or  remainder-man,  still  continues, 
and  at  the  same  time  a  new  tenancy  is  creat*- 
ed  between  the  owner  of  the  particular  es- 
tate, and  those  who  derive  an  interest  out 
of  his  estate ;  and  the  last  lessor  (being  the 
particular  tenant)  may  release  to  his  own 
tenant,  by  way  of  enlargement,  or  may  ac^ 
cept  a  release  by  way  of  enlargement  from 
the  person  who  has  a  reversion  or  remainder 
expectant  on  his  own  estate. 


(/)  Dy.  4.Arg. 

Shep.  Touch.  326. 
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3.  Of  Want  of  Privity ,  because  there  is  not 
any  Estate,  but  merely  a  Right  or  Interest. 

It  is  atoa  necessary,  as  may  be  inferred 
from  former  observations^  that  the  leleasor 
should  have  a  vested  estate.  A  mere  right 
or  title  of  entry^  or  a  contingent  remains 
der,  or  an  interest  by  executory  devise,  or 
an  intereise  termini,  does  not  confer  the  Tight 
of  granting  an  estate.  Such  an  interest ,  when 
the  person  is  ascertained,  may  be  released 
by  way  of  extinguishment  of  the  right  or 
interest ;  but  a  release  by  the  ovrner  of  suck 
interest^  cannot  have  effect  in  the  mode,  in 
which  the  release  in  enlargement  of  estate 
sMst  operate ;  that  is,  by  transferring  an 
actual  estate. 

It  follows,  that  this  assurance  is  not  prc^ 
per  for  persons  having  mere  rights  of  en-» 
try  or  of  action.  That  a  release  in  enlai^e<» 
ment  of  estate  may  be  good,  it  must  pro^ 
ceed  from  a  person  who  has  a  seisin,  to,  or 
in  favour  of  his  own  tenant,  or  of  a  person 
connected  with  him  in  privity  of  estate, 
consequently  of  a  person  who  has  a  vested 
interest. 

Therefore,  if  A.  be  tenant  for  life,  re- 
mainder to  B.  for  life,  remainder  to  C.  in 
fee,  and  A.  be  disseised^    this  in  ordinary 
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caseft>  is  a  dineisin  of  those  in  remainder ; 
find  while  the  disseisin  continues,  no  release 
of  estate,  to  operate  by  way  of  enlargement, 
can  be  made  with  effect  hy  B.  to  A.»  or  by 
C.  to  either  of  them. 

The  utmost  effect  which  a  release  between 
these  parties  can  have,  is  to  extinguish  a 
reserved  rent,  or  service,  as  already  no- 
ticed. 

So,  if  the  disseisor  make  a  lease  for  life,  a 
release  from  the  disseisee  to  the  lessee  for 
life,  will  not  operate  by  enlargement ;  for  no 
estate  remains  in  the  disseisee.  The  proper 
assurance  between  these  parties  is  a  confir- 
mation {g)  of  title  ;  and  the  release,  it  is 
assumed,  may  operate  as  such  confirmation^ 

The  observations  which  shew  the  differ- 
ence between  the  union  in  one  and  the 
same  person,  of  two  terms  of  years,  as  dis- 
tinguished from  the  union  of  a  term,  and 
an  interesse  termini^  should  be  considered  as 
relevant  to  this  head. 

And  though  it  be  true,  that  no  interest, 
unless  it  confer  a  vested  estate,  can  be  en- 
larged by  release  ;  and  that  an  interesse  ter^ 
mini,  or  a  contingent  remainder,  or  an  in- 
terest by  way  of  executory  devise,  or 
springing  or  future  use,  cannot  be  enlarged 
by  release,   while  the  interest  continues  in 
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an  executory  state  ;  yet  the  moment  the  ii>- 
terest  becomes  vested^  and  confers  an  estate, 
the  estate  conferred  by  this  interest  will  be 
capable  of  enlargement  by  release* 


4.  Of  the  Want  of  Privitj/,  because  the  Estate 
is  derived  out  of  a  mesne  subsisting  Estate. 

From  former  observations  it  may  be  col- 
lected, that  the  creation  of  a  derivative  inter- 
est,  by  the  particular  tenant,  will  not  dis- 
qualify that  tenant  to  receive  a  release  ;  and 
that  the  creation  of  a  particular  estate  by  a 
reversioner  or  a  remainder-man,  will  not 
incapacitate  him,  to  enlarge  the  estate  of  the 
tenant  in  the  original  lease,  or  under  the 
original  particular  estate.  On  the  other 
hand,  the  reversioner  or  remainder-man, 
cannot  by  release,  enlarge  a  particular  es- 
tate created  out  of  another  particular  estate, 
as  in  the  instance  of  a  lessee  who  makes  an 
under-lease.(A)  The  estate  of  the  under- 
lessee  cannot  be  enlarged,  at  least  while  the 
particular  estate  shall  be  subsisting  and  in- 
terposed ;  for  the  privity  during  that  period 
will  be  between  the  lessee  in  the  under- 
lease, and  his  lessor :  and  not  between  the 
under-lessee  and  the  person  who  hath  the 


{k)  llnrt. 


cnrjLEAiB  Am  relbask.^  ist 

qocuts,  and  dealings  in  thd  banv^e  of  trade, 
and  not.  to  the  private  tranuctkms  of  indi- 
viduals, as  between  themselves  by  way  o€ 
conveyance;,  without  the  interposition  of 
the  0Mtrti»(«»)  as  is  the  case  irith  fiaes  and 
recoveries ;  transactions  which  a»  invalid- 
dated  by  the.  ruks  of  the  common  law, 
when  they  appearto  have  taken  place  on  a 
Sunday,  which  is  considen^d  as  a  dieg  non 

Sometimes  aho  the  lease  and  release  are,^ 
from  inadvertence^  ikted  on  1^  same  day ; 
and  it  has  been  decided,  that  the  assurance 
is  good,  by  giving  priority  to  the  lease  for 
ay«aar.(a) 

Supposing  it  should  appear  in  evldience 
Jthat  the  lease  and  release  were  both  esit^ 
cuted  on  the  same  day,  bt)t  the  release 
was  executsd  beforsthe lease  for  a  year:  it 
is  highly  probable,  ^  that  even  under  these 
circnmstancc^s,  the  court  would  support  M 
title  derived  under  these  instruments.  The 
lease  and  rdease  msfe  parts  of  the  same  assor-^ 
anoe;  and  the  cxiurt  m^lit  well  decide, 
that  the  exeention  of  the  sevoal  in^triH 
ments  was  to  be  considered  as  one  entire 
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exploded,  that  a  grant  by  a  tenant  in  tail 
of  all  bis  estate^  was  a  grant  only  for  hiii 
life. 

A  <:hange  of  circumstances  by .  merger^ 
(urrender^  or  forfeiture^  in  that  estate  which 
originally  was  the  particular  estate,  Bday,  it 
js  apprehended^  place  the  under-lessee  in 
a  situation  to  receive  a  release  from  th^ 
owner  of  the  original  reversion  or  remain* 
der ;  but  although  there  be  no  privity  ber 
tween  an  under-lessee,  and  the  owner  of  the 
reversion  or  remainder  expectant  cm  tbe 
estate  of  the  lessor  of  such  uiyler--lessee ;  yet 
if  the  reversioner  or  remain4ei;-man  makes 
a  lease  for  life,  or  gift  in  tai),  the  lessee 
under  ^uch  lease,  or  the  donee  under  such 
gift,  becomes  the  owner  of  the  immediate 
reversion,  and  will  be  in  a  situation  to  en-» 
large  the  estate  of  the  tenant  of  the  origi- 
nal particular  estate.  Thus  there  will  be 
an  increase  of  interest  in  that  relative  con- 
xiection  of  the  tenants,  which  creates  the 
necessary  privities,  and  the  following  con- 
sequences will  result :  If  A.  lease  to  B,  for 
Ufe,  and  lie  under-leases  to  C. — B.  may  i"e- 
lea^e  to  C,  his  own  tenant,  or  A.  may ,  re- 
l^Qse  to  Bm  since  B.  is  his  tenant ;  but  a 
release  from  A.  to  C,  while  tenant  to  B., 
will  not  be  available.  Again,  suppose  A.  to 
lease  to  B-,  and  afterwards  to  lease  to  C. 
f6r  life,  or  to  make  a  gift  to  him  in  tail, 
A.  may  release  to  B«  or  to  C./  for  each  'of 
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Ibds  making  it  a  good  artd  sufficient  ground- 
work for  the  release,  or  the  recital  would 
be  evidence  of  a  separate,  distinct,  and  ante* 
cedent  release  :(^)  and  the  rale  of  law  ad- 
mits, that  a  party  may  plead  a  deed,  as 
dated  on  oqe  day,  and  first  delivered  on 
another  day.(/) 

For  the  date  of  a  deed  is  not  conclusive : 
on  the  contrary,  the  time  of  actual  execu- 
tion may  be  shewn  either  by  the  person 
iwho ;  adduces  the  d^ed,  or  the  person  who 
resists  or  questions  its  operation.  Thus  in 
Lord  Say  and  Sele^s  case,  {u)  the  time  of  the 
execution  of;  a  deed,  declaring  the  uses  of 
a  fine,  was  shewn,  with  a  view  to  impeach 
the  validity  of  a  recovery.  The  recovery, 
however^  was  supported  by  a  fine,  levied 
after  the  recovery  was  suffered,  so  as  to  have 
relation  to  a  time  antecedent  to  the  re- 
covery. Also  the  time  of  the  execution  of 
a  lease  may  be  shewn  {w)  to  prove  that  the 

lease  was  delivered  after   the  day   of  the 
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{if  House  V.  Laxton»  Cro.  Eliz.  890. 

Stone  y.  Buy le,  3  Lev.  348. 

Coinyn*s  Digest,  Facts,-  B.  3. 

Doe  V.  Day,  10  East.  427.  in  which  the  date  expressed  in 
the  deed,  was  referred  to  for  the  purpose  of  coDStructioo^  though 
it  was  delWered  on  a  stubseqnent  dajr* 

(flc)  10  Mod.  40. 

{w)  East's  Rep.  427. 
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this  under-lease  \(^as  made ;  but  as  has  al« 
ready  been  observed,  if  A.  be  tenant  for 
life,  with  remainder  to  B.  in  fee,  and  A. 
create  an  estate  for  years,  or  derivative 
estate  for  life  to  C,  by  way  of  under-lease, 
A.  is  still  capable  of  a  release  from  B.  for 
the  privity  of  estate  still  continues  between 
them. 

This  privity  also  may  be  changed  from 
A.  to  C,  so  that  C.  may  be  capable  of  a 
release ;  and  therefore,  if  the  estate  of  C- 
be  enlarged  by  release  from  A.,  the  estate 
of  C.  may  afterwards  be  enlarged  by  are- 
lease  from  B.,  for  C.  becomes  the  tenant  of 
B.,  in  consequence  of  receiving  the  estate 
of  A.  It  wa^  in  this  mode  that  a  release 
was  supported  from  A.  and  B.  in  favor  of 
C,  when  A.  was  tenant  for  life,  remainder 
toB.  in  fee,  and  A.  granted  to  C.  for  years, 
and  afterwards  A.  and  B.  joined  in  a  release 
to  C. ;  (A:)  for  this  release  operated  first  as 
ihe  release  of  the  tenant  for  life  to  his  own 
tenant ;  and  secondly,  as  a  release  from  the 
remainder-man  or  reversioner,  to  the  under- 
lessee,  thus  become  immediate  tenant  to 
the  reversioner  or  remainder-man  by  the 
purchase  of  the  estate  of  A.  and  the  con- 
sequent merger,  or  rather  consolidation 
of  his  own  estate  for  years.  By  this  opera- 
tion, the  privity  between  A.  and  C.  ceased, 

{k)  Shep.  Touch*  823. 
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and  in  an  instant  a  hew  privity  was  created 
between  C.  and  B.,  now  bearing  toeach  other 
the  relation  of  lord  and  tenant,  or  tenant 
and  reversioner  or  remainder-man.  Let  it  be 
called  to  mind^  that  though  the  estate  of  A. 
may  be  merged  or  forfeited,  so  as  to  be  ex- 
tinguished in  the  estate  of  B.,  such  mer- 
ger, surrender,  or  extinguishment,  will  not 
give  any  right  to  B.  to  receive  the  rent 
from  C,  or  take  advantage  of  the  cove- 
nants or  conditions  annexed  to  the  estate 
ofC,(/) 

-  This  has  been  said  to  be  for  want  of 
privity :  .  a  better  reason  perhaps  is,  it  is 
for  want  of  a  right  to  the  identicial  rever- 
sion ;  for  this  right  and  the  other  benefits 
were  annexed  to  a  reversion  which  is  ex- 
tinguished. May  not  C.  {m)  surrender  to  B.  1 
It  should^  seem  he  may ;  and  if  he  may 
surrender,  there  is  not  any '  well  founded 
reason  against  his  capacity  of  receiving  -  a 
release  from  B.,  in  enlargement  of  his  es- 
tate. In  short,  the  case  in  Sheppard^s 
T^ouchstone,  does  in  effect  decide  that  there 
is  a  privity  sufficient  to  support  a  releaigei 
And  at  the  common  law,  the  grant  of  B, 
after  the  merger,  surrender,  or  extinguish- 
ment of  the  estate  of  A.,  would  not,  it  is 
apprehended,  have  been  good,  without  the 
attornment  of  C. 


,-*• 


(/)  Webb  v.  Russell,  3  Term  Rep.  893,681. 
[m)  After  A.'5  estate  is  merged. 
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While  the  estate  of  A.  continued,  andiait^ 
tornmentwas  necessary,  be  was  the  proper 
person  to  .attorn  to  the  grant  of  B. ;  but 
when  A-  .  no  longer  retained  the  estate,, 
the  principles  of  tenure  required  that 
there  should  be  the  attornment  of  C.  If 
this. .were  so,,  there  would  be  privity  of  estate 
between  3-  and  C. ;  at  lewt  for  soiae  pur- 
poses, although  there.waa  the  want  qf  privity 
of  fQHtrwf.  Therefore,  though  no  authority 
for  the  point  may  be  found,  there  seema 
good  reason  to  suppose,  that  a  release  from 
Bt  to  C^  would  be  good  after  the  impedi- 
steqt  arising  from  the  estate  of  A.  was  re^ 
moyed  :  and  indeed  the  case  m  Sheppard's 
Touchstone  s^ni»  a  sufficient  authority  for 
tlii9  pvrpojs^^ 

Tbi^  observations  respecting  rents,  cove^ 
najits,^c.  must  be  under3tQod  of  the  com-« 
$^on  law.  By  a  istatute»  4  Geo.  2.  c.  28. 
remedy  is  givon  in  certain  cases  for  reiita 
ag^ngt  undi^r-li^ees,  notwithstanding  a 
9Hrrender^  aud  the  acceptance  of  a  new 
«»tate>   for  the   purpose  of  renewing  their 


4L     Of  ike  Want  ofJPkmty^ .  because  the  Eetate 

is  4^ermined. 

■4^kfy^  For  the  sake  ofsilustTation  of  the 
general  principles  whiqh  govern  this  dpc- 
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trine,  and  to  preserve  the  order  of  arrange- 
ment, it  may  be  observed,  that  the  posses- 
sion which  a  person  formerly  tenant  for 
years  has  by  sufferance^  atid  who  is,  without 
much  attention  to  technical  accuracy,  deno-  * 
minated  a  'tenant  by  sufferance,  cannot  be 
enlarged  by  a  release.  The  reasoti  is  ob- 
vious :  he  has  a  mere  naked  possession  ;  and 
no  estate  ;  no  privity.  So  after  the  deter- 
mination of  the  interest  of  any  other  par- 
ticular tenant,  such  quondam  tenalit  has 
not  Any  estate  capable  of  enlargement 


Concluding  Observations. 


Whenever  any  difficulty  arises  in  giving, 
effect  to  an  instrument,  as  a  release,  for  want 
of  privity  of  estate,  or  for  want  of  any 
prior  estate,  it  will  be  proper  to  consider 
whether  the  instrument  intended  as  a  re-, 
lease  may  not  operate  in  some  other  mode,, 
viz.  as  a  surrender,  appointment,  grant,  or 
covenant  to  stand  seised,  a  confirmation,  or 
a  release  of  right.  Whenever  circumstances 
will  admit  of  its  operating  in  either  of  these 
modes,  the  decisions  of  modern  times  ;  in- 
deed the  general  rules  of  construction,  and 
the  principles  of  law;  justify  the  expecta- 
tion that  the  operation  of  the  instrument 
Tfi^Y  be  supported,  in  either  of  those  modes, 
which  ever  will  giye  effect  to  tlie   geinepl 
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jor  immediate  object  of  the  parties  to 
change  the  title  from  the  uitended  releasor 
to  the  intended  releasee. 

The  complex  doctrine  involved  in  the 
learning  on  releases,  strongly  enforces  the 
prudence  of  adhering  to  the  practice  of 
making  a  lease  for  a  year^  as  the  foundation 
for  a  release^  instead  of  relying,  as  is  some- 
times done,  from  motives  of  ^economy  on 
a  release  to  the  assignee  of  a  mortgage 
tenn,  or  some  ancient  estate,  long  since 
created ;  so  that  the  release  could  ope- 
rate in  that  mode  only,  under  the  common 
law  learning,  applicable  to  releases,  with- 
out the  aid  of  those  more  simple  rules,  to 
which  a  lease  and  release,  as  parts  of  the 
same  assurance,  owe  their  origin  and  intro- 
duction into  practice. 

In  practice,  it  should  never  be  forgotten, 
that  one  of  the  great  advantages  of  a 
lease  for  a  year,  as  part  of  the  same  as- 
surance with  a  release,  is,  that  the  lease  for 
a  year,  enables  the  releasee  to  give  from  his 
own  title  deeds,  certain  evidence  that  he 
had,  at  the  date  of  the  release,  an  estate 
capable  of  enlargement  by  release. 
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Of  the  Form  of  the  Lease  for  a  Year. 

In  order  to  a  review  of  the  form  of  the 
lease^  it  will  be  in  course  to  consider, 

1st,  The  date. 

2dly,  Who  are  the  proper  parties. 

3dly,  The  consideration  on  which  the 
lease  must  be  grounded. 

4thly,  Who  may  be  the  grantor. 

5thly,  The  formal  words  of  grant. 

6thly,  Who  may  be  the  grantee. 

7thly,  Of  what  parcels  there  may  be  a; 
bargain  and  sale,  and  the  cautions  to  which 
attention  must  be  paid  in  describing  the 
parcels. 

8thly,  The  habendum. 

9thly,  The  reservation  of  i;ent. 

lOthly,  The  declaratory  clause  ;  shewing 
the  intention  with  which  this  assurance:  is 
made. 


I.  Of  the  Date. 

The  lease  for  a  year  is  generally  dated  on 
the  day  next  before  the  day  of  the  date  of 
the  release.  It  is  ordinarily  also  ex«- 
ecuted  by  each  person,  grantor  in  the 
lease,  before  the  execution  by  that  per- 
son of   the  indenture,  of   release   ground- 
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ed  on  the  lease.  This  is  th^  coirrect  prac^ 
tice^  and  should  be  observed^  as  closely  as 
eircumstances  will  admit. 

The  material  point  is,  that  the  lease  for 
a  year  should  give  a  wsted  estate,  capaUe 
of  enlai^ment,  and  be  subsisting  at  least  in 
legal  intendment  as  a  vested  estate,  prior  ta 
the  execution  of  the  deed  of  release.  This  is 
evident  from  all  the  preliminary  observa- 
tions, in  which  the  nature  and  objects  of 
this  assurance  have  been  considered. 

Of  couiw,  n6  objection  can  arise  from 
the  circumstance  that  the  lease  for  a  ifrear  is 
dated  it  a  mbre  distant  period  than  one  day 
prior  to  the  date  of  the  release. 

Sometimes,  indeed,  even  iA  modern 
practice,  there  is  an  interval,  in  point  of 
date,  of  a  day  between  the  day  of  th^  date 
of  the  lease,  and  the  day  of  the  date  of 
the  release,  instead  of  having  the  leas^  and 
release  dateid  on  suteesei^  days.  This 
happens  from  the  caution  of  not  dating^ 
the  deed  of  lease  or  release  on  a  Sunday* 
But  a  deed  dated  or  even  executed  on  fa 
Sunday,  is  binding,  and  nnee  from  all  well 
founded  objection.  The  statute  for  the 
better  observance  of  the  Lord'^  day,(/) 
supplies  to  process  atid  prbc^edings  of  the 


fl)  flO  Charla  W,  Ch.  % 


cotirts,  and  dealings  in  the  tovrse  oi  trade ^ 
and  not.  to  the  private  <jransicti0m  of  indi- 
viduals, as  between  themselves  by  way  o€ 
convey aoee ;.  without  the  interposition  of 
the  omMJct^m)  us  is  tliie  ease  with  fiaes  and 
recoveries;  tmnsactions  which  Bre  invali- 
dated by  the .  rules  of  the  common  law, 
when  they  appear,  to  have  taken  place  on  a 
Sunday,  which  is  consideiv^d  as  a  dies  non 
jtandi(ms^{9^. 

Soemetinies  aku>  the  lease  and  release  arey 
from  inadvertence^  dated  on  (^  same  day ; 
and  it  has  been  decided,  that  the  assurance 
is  good,  by  giving  priority  to  the  lease  for 
ayflar.(a) 

Supposing  it  should  appear  in  evidence 
ihat  the  lease  and  release  were  both  exe** 
cuted  on  the  same  day,  but  the  release 
was  executed  befontbe lease  for  a  year:  it 
is  highly  probable,  that  even  under  these 
eircnmstances,  the  coiirt  would  snpport « 
title  derived  under  these  instruments.  The 
lease  and  release  ane  parts  of  the  same  assur-^ 
anoe;  and  the  court  might  well  decide, 
that  the  exeention  of  the  several  inistru^ 
ments  was  to  be  considered  as  one  entire 


(m)  Drarj  v«  I>efoiitaiiie»  1  'Rmnt.  181* 
\n\  WiDgate  Maxion,  N*. 

Taylor  ^  %mAe^  I  Bstr.  N»,  1«7. 
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transaction,  and  that  the  IvlMt  gave  priority, 
in  its  construction,  to  the.  executifon  of  the- 
lease  for  a  year.(p) 

Many  authorities  may  be  found  which 
afford  a  principle  for  sueh  arrangement. 
Thus  a  lease,  release,  fine,  and  recovery, 
or  a  fine  and  declaration  of  uses,>  operating 
by  way  of  appaintmenfy  are  parts  of  the 
same  assurance.(9)  In  considering  their 
effect,  no  regard  is  had  to  the  priority  of^  date 
of  one  instrument  before  the  other.  So  a  lease 
and  release,  considered  separately,  would 
operate  simply  as  a  rightful  conveyance, 
yet  taken  in  connectibn  with  a  subsequent 
fine,  forming  part  of  the  same  assurancje, 
and  levied  in  pursuance  of  a  covenant  or, 
agreement  in  the  release,  will  operate  by 
discontinuance. (r) 

In  some  cases  there  may  be  a  mistake 
in  dating  the  lease  and  release,  by  giving 
priority  of  date  to  the  release,  instead  of 
the  leajse*  Under  these  circumstances,  the 
recital,  in  the  release,  of  the  lease,  would  hi 
all  probability  be  a  foundation  for  averring 
the  prior  delivery  of  the  lease  for:  a  year; 


ip)  Cromwell's  Case,  2  Rep.  74,  b.  75. 
iq)  Ferrers  v.  Fermer,  Cro.  Jac.  643. 
SelwyD  V.  Selwjn,  2  Bvn  1131  • 
Herring  v.  Browo»  2  Show.  185, 
(r)  Doe  on  the  demise  of  Odiarne  ▼.  Whiteh^  9  Burn  703. 
as  contrasted  with  Seymour*!  caae^  IQ  Rep.  90^. 
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thus  making  it  a  good  and  sufficient  ground* 
work  for  the  release,  or  the  recital  would 
be  evidence  of  a  separate,  distinct,  and  ante* 
cedent  release  :(^)  and  the  rule  of  law  ad* 
mils,  that  a  party  may  plead  a  deed,  as 
dated  on  oqe  day,  and  first  delivered  on 
another  day,(^) 

For  the  date  of  a  deed  is  not  conclusive : 
on  the  contrary^  the  time  of  actual  execu- 
tion may  be  shewn  eithef  by  the  person 
Mrho;  adduces  the  d^ed,  or  the  person  who 
resists  or  questions  its  operation.  Thus  in 
Lord  Say  and  Sele^s  case,  {u)  the  time  of  the 
execution  of:  a  deed,  declaring  the  uses  of 
a  fipe,  was  shewn,  with  a  view  to  impeach 
the  validity  of  a  recovery.  The  recovery, 
however,  was  supported  by  a  fine,  levied 
after  the  recovery  was  suffered,  so  as  to  have 
relation  to  a  time  antecedent  to  the  re- 
covery. Also  the  time  of  the  execution  of 
a  lease  may  be  shewn  {w)  to  prove  that  the 

lease  was  delivered  after   the  day   of  the 


^r^mi^-^mm^i^mtmmmm^m^^^'^mm^-mt^t^f^mm^m^^^^^^. 


[t)  Wightwick'fl  Exch.  Rep. 

(/;  House  V.  Laxton,  Cro.  Eliz.  890. 

Stone  V.  Buy  le,  3  Lev.  348. 

Comyn's  Digest^  Facts,-  B.  3. 

Doe  V.  Day,  10  East.  427.  in  which  the  date  expressed  in 
the  deed,  was  referred  to  for  the  purpose  of  constructioo,  though 
it  was  delivered  on  a  aubsecjnent  day* 

(«)  10  Mod.  40. 

(w)  East's  Rep.  427. 


€4 
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date,  SO  as  to  b6  a  lease  of  a  present  inteir^ 
cst>  and  not  a  revemionary  lease.  Also  the 
time  of  the  exeeyrtion  of  a  deed  may  be 
shewn,  to  make  out  the  £ict,  that  the  free^ 
hold  was  not  granted  infuturo^M  the  deed 
inaports- ;  biit  that  the  fir^t  delirery  of  the 
deed  was  after  the  time  expressed  lor  the 
coitimencement  Df  the  estate^  so  that  the 
freehold  passed  immediately  from  the  deK* 
very  of  the  deed. 

Indeed^  in  Barker  v.  Keate,  {v)  North 
said^  '^  that  when  things  are  done  in  the 

same  instant,  they  vrov\A  transpose  them 

and  suppose  a  precedency ;  it  being  to 
^'  support  eommcMi  assurances :  and  he  also 
*^  said,  he  had  known  it  ruled  several 
^'  times,  that  a  lease  and  release  in  the 
*^  same  deed,  was  a  good  conveyance,  for 
**  priority  should  be  supposed.^ 

Language  to  the  same  eflect  wiN  be  found 
in  CramwelPs  ca^e.  {w) 

Of  the  Parties  to  the  Lease  for  a  Year. 
2dly,  Att  persons  wbe  are  to^  cenvejf  any 
estate,  and  could  not  convey  that  estate 
at  the  common  law  without  livery  of 
seisin,  must  necessarily  be  lessors  or  gran- 
tors in  the  lease*      This  instance  may  be 

(r)  Freeman9  250. 
(w)  2  Rep.  74, 75, 
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«indef,stood»  as.  that  alone  in  wbic.h  there 
ia  any  absolute  occasion  for  a  l^ase  for  a 
year  from  conveyiiig  parties^  since  under 
any  other  circumstance,  .  the  intended  con- 
veyance may  operate  as  a  grant- 
.  It  is  equally*  necessary  that  the  person 
«r  persons  to  whom  the  release  is  to  be 
made,  should  be  the  les&ees  in  that  part  of 
the  assurance  now  under  consideration. 

The  very  fouBdafcion  of  the  release  is 
the  lease  ;  and>  as  it  ha^  been  already  ob-* 
served,  the  leaAe.is.  used  merely  to  supers 
6ede  the  necessity  of  livery  of  seisin,  in 
short,  to  create:  an  estate^  capable  of  en-> 
largement,  instead  of  passing  the  freebold 
immediatdy  by  livery  of  seisin. 

In  strictness,  therefiDre,  the  omission  in 
the  lease  of  those  persons,  who  might  tiians^ 
fer  their  estate  by  grant,  without  livery  of 
seisin,  is  not  so  material  as  to  raise  an  ob-» 
jection  to  a  title  ;  for  the  release  may 
operate  as  a  grant,  though  it  cannot  be 
effectual  as  a  release,  and  it  may  as  to  some 
persons,  operate  as  a  release,  and  as  to  others 
as  a  grant.  And  it  should  seem  that  in 
all  conveyajaces  by  persons  who  are  mere- 
ly e^$im$  que  trutt,  the  lease  for  a  year  is^ 
not  essentially  necessary  as  part  of  their 
assurance,  since  at  the  common  law,  they 
could  not  have  conveyed  by  livery  of 
seisin.  Any  instrument  which  expresses  ao 
intention   to  transfer  the  beneficial  own- 
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efship  from  one  person  to  another,  is 
effective  in  a  court  of  equity,  {x)  But 
from  caution,  it  is  the  uniform  practice 
of  conveyancers  to  make  the  cestuis  quce 
trust,  and  all  persons  who  are  to  join  in 
the  release  as  conveying  parties,  lessors  in 
the  lease.  And  by  a  gentleman,  whose  ex* 
perience  entitles  his  opinion  to  the  utmost 
respect,  a  doubt  has  been  expressed  whether 
a  conveyance  can  be  made,  by  a  cestui  que 
trust,  without  a  lease  and  release,  if  under 
similar  circumstances,  a  lease  and  release 
would  be  requisite  to  convey  the  legal 
estate.  This  doubt  is  evidently  founded 
on  a  rule  to  be  found  in  the  Reports,  that 
equitable  estates  are  to  be  conveyed  in  the 
same  manner,  &c.  as  legal  estates.  The 
rule,  however,  can  never  be  reasonably 
carried  to  the  extent  of  requiring  a  feoflF- 
ment,  a  lease  and  release,  or  inrolment  as 
part  of  a  bargain  and  sale.  Courts  of  equity 
look  to  the  substance,  rather  than  the  form : 
and  the  intention  to  convey,  clearly  mani-* 
fested  by  the  language  of  the  deed,  is  the 
substance,  while  the  mode  of  conveyance  is 
merely  form.  Courts  of  law  relax  as  much 
as  possible  from  the  strict  rules  which  require 


(x)  Francis's  Maxims,  53.    **  Eqnitjr  regards  not  ibe  cir« 
«  citmstence,bDtt1ie  substance  of  th«  act." 
Bifydges  v.  Biydges,  3  Ves.  jun.  Wfll. 
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|)arfcic«lar  forms  to  be  observed.  On  an  eqoi^ 
table  interest,  the  deed  operates  as  a  con*- 
veyance  of  a  different  nature.  It  is  merely 
on  account  oi  pcinciples  of  tenure,  and  to 
comply  witk  tbe  established  rules  of  law, 
depending  on  reasons  which  no  longer  exist, 
that  livery  is  essential  to  a  feoffment^  that  a 
bargain  and  sale  shall  be  enrolled  ;  and  that 
the  freehold  in  possession  of  lands  shall 
not  pass  merely  by  a  grant,  without  first  crem- 
ating a  particvlar  estate  to  be  enlarged  by 
t}»  grant.  Trust  estates  are  not  within 
the  influence  of  these  rsles,  nor  do  thqy 
in  any  view,  governed  by  principle,  require 
the  application  of  these  rules,  (a)  It  seems 
to  carry,  the^analogy  too  far,  to  require 
that  the  identical  mode  of  assurance^ 
proper  for  passing  a  legal  estate  in  lands, 
should  be  observed  in  passing  the  equitable 
interest  in  tlie  lands.  Besides,  when  the 
court  is  in  the  habit  every  day  of  decid- 
ing tliat  an  irregular  and  informal  instru-^ 
ment,  (even  a  mere  contract  for  sale,) 
will  change  tlie  equity  from  one  person 
to  another,  so  as  to  convert  the  owner 
of  the  legal  estate,  into  a  trustee  for  a 
person  who  by  these  means  becomes  bene* 
ficially  interested ;  is  it  too  much  to  coiw 
ckide  that  the  court  would  deny  to  a  format 
tnstniment  ol  grant,  the  opei^tion  of  change 
ing    the  equitable  interest    of  one  persoA 

[a)  Wright  T.  WrigH  1  Vet.  409. 
VOL.  XI.  BB 


370  ON  LEASE  AKD  RELEASE. 

-from  him  into  another  person,  according  to 
the  intention  expressed  in  the  instrument  ? 
And  whoever  traces  the  decisions  of  courts 
of  equity,  it  is  appiehended,  will  find  suffi- 
cient reason  to  be  satisfied  tliat  the  equita- 
ble estate  may  be  changed  from  one  person 
,.to  another  by  mere  grant,  without  those 
ceremonies  of  livery,  inrolment,  a  lease  id 
precede  a  release,  which  are  founded  on 
principles  of  tenure. 

It  is  a  rule  of  courts  of  equity, .  that 
th6  fee  may,  when  the  intention  requires 
it,  pass,  without  a  limitation  to  the  heirs  ; 
arid  if  these  courts  dispense  with  words 
of  express  limitation,  so  essential  to  tiie 
extended  operation  of  a  conveyance  at  the 
common  law,  what  reason  is  there  for  a 
strict  adherence  to  those  rules  of  law  which 
requii'e  a  particular  mode  of  assurance, 
on  grounds  peculiar  to  legal  estates,  and 
to  the  laws  of  tenure,  by  which  the  mode 
of  conveying  these  estates  is  regulated  ?  It 
should  seem  then  safe  to  conclude,  in  re- 
gard to  the  conveyance  of  equitable  inter- 
ests, that  a  lease  for  a  year  is  used  from 
analogy,  rather  than  principle,  or  neces- 
sity ;  and  that  any  interest  merely  equi- 
table, as  it  may  pass  without  livery  of  seisin; 
Jiiay  pass  by  a  single  deed,  operating  in 
tlie  nature  of  a  grant,  and  without  infol- 
sient  or  other  external  ceremony. 

Persons   who   are    merely  to  release  a 
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right  or  title,  or  collateral  chaise,  even 
at  law,  are  never,  merely  on  that  account, 
made  parties  to  the  lease,  when  it  is  pre« 
pared  with  due  attention  to  form.  At  the 
same  time  it  is  safer  to  make  such  persons 
parties,  especially  in  doubtful  cases,  than  to 
omit  them:  and  in  taking  a  release  from 
an  heir  at  law,  in  confirmation  of  the  title 
of  a  devisee,  or  to  supersede  the  necessity 
of"  proving  the  will ;  and  also  when  former 
owners  become  parties  to  release  some 
charge  or  in9umbrance,  or  to  afford  evi- 
dence of  earlier  transactions ;  it  is,  in  all 
cases,  advisable  to  have  the  conveyance  by 
lease  and  release,  rather  than  a  simple 
release  of  right,  or  a  confirmation. 

Under  this  head  it  is  also  to  be  called  to 
mind,  that  it  is  of  the  essence  of  the  assur- 
ance by  lease  and  release,  that  the  grantor 
in  the  lease  for  a  year,  when  it  is  to 
operate  by  way  of  bargain  and  sale,  through 
the  medium  of  the  Statute  of  Uses,  should 
be  a  person  who  may  stand  seised  to  an 
use :  hence,  it  is  necessary  that  the  grantor 
should  have  a  seisin  of  the  inheritance,  or 
at  least  of  the  freehold  :  for  ian  use,  or  a  trust 
of  a  term  for  years,  will  not  be  executed 
by  the  statute  of  27  Hen.  8.  The  statute 
is  confined  in  its  operation,  to  those  who 
have  a  seisin.  It  has  also  been  said  that 
though  a    corporation    may  give  a    use, 

B  B  2 
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yet  a  corporation  cannot  stand  seised  to  a 
use  :  (i/)  an  absurd  distinction  ;  a  distinction 
in  words,  rather  than  substance.  Thus  a 
bargain  and  sale  in  fee  from  a  corporation, 
lias  been  supported,  because  a  corporation 
may  give  a  use.  (z)  It  has  always  been 
doubted,  whether  a  bargain  and  sale  for 
years,  from  a  corporation,  would  give  a 
vested  estate  by  force  of  the  statute  of 
uses  ;  and  hence  the  practice  even  at  this 
day,  is  for  corporations  to  convey  by  feoff- 
ment, or  by  lease,  at  the  common  law,  to 
be  perfected  by  entry,  and  a  release  ground- 
ed on  the  lease  for  a  year,  made  after  the 
completion  of  the  lease  by  entry. 
^  The  general  rule  is,  that  all  persons, 
who  have  a  seisin  of  an  estate  of  inherit- 
ance or  of  freehold,  evenwithout  the  excep- 
tion of  tenants  in  tail,  may  stand  seised 
to  an  use.  It  will  be  sufficient  then  in  this 
place  to  refer  to  the  observations  Mhicli 
may  be  found  in  other  parts  of  this  work ;  (a) 
for  the  persons  who  ma)''  not  stand  seised 
to  an  use,  and  for  a  more  enlarged  and 
detailed  discussion  of  the  ground  on  which 
tlie  disability  arises. 


(i/)  See  Holland  arid  Eonrs  case,  2  Leouard,  121,  122. 
(z)  2  Leonard,  121. 
^  (uY  ^ee  p.  240,  252,  25S,  2C4,  2C5,  2G7.  . 
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Of  the  Consideration. 


3dly,  As  to  the  consideration  of  the  lease 
for  a  year. 

To  every  bargain  and  sale,  it  is  essential 
that  there  should  be  a  valuable  considera- 
tion ;  (6)  it  may  be  either  money  or  money's 
M*orth:  (c)  it  is  not  by  any  means  necessary, 
as  it  has  been  sometimes  stated,  that  there 
should  be  a  pecuniary  consideration,  {d) 

A  horse,  a  rent  reseived,  &c.  are  valu- 
able considerations,  and  will  raise  the  use 
on  a  bargain  and  sale — hence  the  reddendum 
of  a  pepper-corn  in  the  bargain  and  sale, 
will  in  the  absence  of  a  pecuniary  consider- 
ation,  be  sufficient  to  answer  this  requi- 
site ;  {e)  but  friendship,  afifecLion,  or  the  likf, 
is  not  a  consideration  to  raise  a  use.  {J) 

To  avoid  confusion  and  any  wrong  co:> 


(b)  Ist  Resolution  in  MiUImay^s  caK<^,  I  Rep.  176,  a« 

2  Institute,  072. 
(r)  1st  Resolution  in  MtiHna  ly  V  rise. 

Ist  Resolutidn  \i\  Wisem.tn'a  c'ar»f ,  2  fit    .  lo,  y. 

Sht»ppard's   Tone  lis'oiip.  oil. 

(d)  Gilbert  on  Uses,  47.  58. 
2  Black.  Com. 

4  Cruise  Disf.  178. 
Sanders  on  UseS)  5^. 

(e)  Barker  v.  Keate»  2  liTockr.i  Ue^jorls,  253. 
1  Freem.  249. 

(/)  Shep.Toach.5ll. 

Gilbert  on  Uses,  48,  23:3. 
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elusion  from  authorities,  it  is  to  be  observe 
ed,  that  although  the  creation  of  a  parti* 
cular  estate,  or  of  a  tenure,  implies  a  con- 
sideration, and  will  prevent  an  use  from  re- 
sulting by  application  of  law ;  yet  a  mere 
bargain  and  sale  for  a  year,  or  any  other 
particular  estate,  will  not  raise  or  create  an 
use  in  the  absence  of  a  consideration  in 
money  or  money's  worth  :  so  that  the  dif- 
ference is,  that  in  one  case,  no  use  arises  ; 
in  the  other  case^  as  the  estate  is  already 
created  or  vested,  the  use  will  not  result.(g) 


Of  the  Grantor. 

4thly,  Who  may  be  the  grantor. 

1.  In  point  of  estate. 

2.  In  other  respects. 

This  subject  has  in  effect  been  already 
discussed.  And  from  the  former  observa- 
tions, it  will  be  collected  that  the  grantor 
must  have  a  vested  estate.  Such  estate 
may  be  either  in  possession,  reversion,  or 
remainder.  On  the  other  hand,  it  will  not 
be  sufi&cient  that  the  grantor  should  have 


Ig)  Broke  Feoffment  al.  Uses,  10. 
Perkins,  9.  534,  535,  536,  537. 
2  Freem.  249. 
Dyer,  146,  b. 
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merely  a  contingent  or  executory  interest ; 
either  under  a  contingent  remainder,  or  ex- 
ecutory devise  ;  or  a  right  or  title  of  entry, 
or  a  mere  possibility  ;  or  a  mere  chance  or 
hope  of  succession,  as  is  the  case  of  an  heir 
in  the  life-time  of  his  ancestor. 

Sdly,  It  is  necessary  also  that  the  grantor 
should  be  able  to  grant,  so  as  to  be  ex-- 
empt  from  the  disqualifications  of  infancy, 
coverture,  alienation  of  mind,  insanity,  &c.: 
and  that  a  lease  for  a  year  may  operate  as  a 
bargain  and  sale  under  the  statute  of  mesy 
it  is  necessary  that  the  grantor  should  be 
capable  of  standing  seised  to  an  use.  On 
all  these  subjects,  more  detailed  observa- 
tions have  been  made,  in  considering 
who  may  be  the  releasor,  in  point  of 
estate,  &c.  These  observations  are  now. 
introduced,  rather  with  a  view  •  to  the  ope- 
ration of  thejease  for  a  year,  as  a  bargain  and 
sale,  than  as  relevant  to  the  release  as  a  com- 
mon law  assurance. 

In  adverting  to  infancy,  and  its  conse^ 
quent  inability,  the  case  of  Zouch  v.  Par^ 
sons(i)  has  not  been  forgotten.  -  It  would 
be  well  for  every  lawyer  that  such  a  de- 
cision had  never  existed  to  be  remembered'. 
It  is    a  solitary   case:     its    authority  has 


(t)  3  Burr.  1794.  . 
17  Ves.  jun.  384.  •* 
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frequently  been  questioned,  by  th^t  sound 
lawyer,  the  present  chfiaceUor :  and  it 
vould  be  a  singular  surprise  on  any  well 
read  lawyer,  that  a  case  should  be  found, 
that  a  grant  by  deed  from  an  infant  sliould 
(when  a  deed  ia  essential  tp  the  assurance^ 
and  the  ei^cient  means  of*  passing  the 
estate)  hare  any  effect  whatever.  All  tlie 
books  make  the  distinction,  between  a 
feof&nentj  or  other  instrument  operating 
by  reason  of  livery,  entry,  &c.  and  tlrase 
assttraiices  which  (like  a  release  in  enlarge- 
ment of  estate)  operate  by  grant.  Upon 
what  priaciple  is  it  that  a  feoffment  by  an 
io&ot  in  person  is  voidable  only,  while  a 
feoffna^nt  by  an  infant,  through  the  medium 
of  an  attorney,  is  actually  void  I  The  well-* 
known  ground  is,  thtlt  an  attorney  cannot  be 
appointed  without  deed  ;  that  the  d^ed  of 
to  ini&nt  is,  with  very  few  esicceptiens,  void ; 
mkI,  as  a  consequence^  the  letter  of  attor- 
ney, and  the  feoffment  grounded  on  the 
«Mne,  arte  actually  void,  and  not  merely 
vQidabk.  No  one,  therefore,  will  ever,  in 
|»ractice,  treat  a  lease  and  release  by  an  in<^ 
&nt  as  m  assur«ice,  on  which  any  reliance 
can  be  placed, 

Sthly,  Of  the  Words  of  Grants 

When  a  lease  is  made  for  a  valuable   con- 
sideration, any  words  are  suiQSeient  to  en* 
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title  the  lessee  to  plead  the  instrutn^it  as  a 
bargain  and  sale.  Though  the  words  ^^  grant, 
^  demise,  and  to  farm  let/'  or  any  of  them,  or 
any  other  words  of  the  like  import,  camr* 
monly  used  in  demises  at  the  common  law, 
are  the  operative  words  of  a  grant,  the  lessee 
has  the  election  of  pleading  this  lease  as  a 
demise  at  the  common  law,  or  as  a  bargaia 
atid  sale.(a)  It  was  clearly  agreed  by  the 
court  that  the  words  "  give  for  money,*^ 
•'grant for  money,*'  '^ confirm  for  money ,^' 
**  agree  for  money,''  "  covenant  for  money ,'^ 
if  the  deed  be  duly  enrolled,  the  lands  patt 
both  by  the  statute  of  uses,  and  by  the  sta- 
tute of  inrollments,  as  well  as  oposn  the  wotds 
of  bargain  and  sale.(d}  But  the  most  ap« 
propriate  words  to  be  used  in  the  lease, 
are  the  words  •'  bargain  amd  selL'^ 

dthly^  Of  the  Grantee. 

Who  may  be  the  bargainee.  It  will  be 
sufficient  that  the  person  to  whom  the  bar* 
gain  and  sale,  or  lease  for  a  year,  shall  be 
made,  should  be  a  person  capable  of  being  a 
grantee,  in  ordinary  caises,  and,  with  a  view 
to  this  particular  case,  capable  of  receiving 
an  use.  Generally  speaking,  every  person  is 


(«)  Sir  Rowland  Heyward*s  C^se*  ^  Rep.  35.  Third  Rcsolu 
lien,  F«iT*s  Cue,  S  Rep.  M.    Bedel's  Case,  7  Rep.  4d. 
{b)  3  Leonard,  10. 
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capable  of  being  a  grantee.     A  monster  i^ 
not  capable;  this  instance,  however,  cannot 
be  considered  as  an  exception,  since  a  mon- 
ster is  not  a  person.    Tbe  other  exception  is 
a  man  professed  in  religion :    but  at  this  day 
there  cannot  be  any  profession  to  be  noticed 
by  law.(a)  The  cases  of  a  community  not  in- 
corporated, as  the  parishioners  or  inhabitants, 
of  D.  or  the  commoners  upon  such  a  waste,  or 
churchwardens,  are  also  noticed  by  Lord  Coke, 
as  exceptions  ;(b)  but  these  are  rather  instan- 
ces that  such  persons  have  no  capacity  in 
this  right,  or  in  this  character.     They  are 
capable  as  individuals,  though  the  law  will 
not  allow  them  to  be  grantees  in  a  charac-^ 
ter  in  which  they  cannot   have   an  estate^ 
by  perpetual  succession.     It  is  also   to   be 
noticed,  that   in  the  city   of   London,  by 
usage    in    some    cases,     the    parson    and 
churchwardens,  (c)   and  in  other  places  by 
act  of  parliament,(£iO    the   churchwardens, 
have  a  corporate  capacity,  for  some  purpo- 
ses at  least :  and  by  various  acts  of  parlia-' 
ment  of  niodern  times,  persons  who  are  not 
strictly  .  corporations,     have    a   corporate 
capacity,  enabling  them  to  do  certain  acts. 
All  persons,    even  corporations,    and  the 


(a)  Co.  litt.  3,  b.  132,  b« 

[b)  Co.  Litt  3.  a. 

(c)  Cro.  Jac.  532. 

[d)  Stat.  9  Geo.  1.  c.  7. 
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king^  who  are  capable  of  an  use,  may  be 
grantees,  for  their  own  benefit.(a) 

And  even  an  alien  may  be  a  cestui  que 
use,  subject  to  the  right  of  the  crown  to 
take  the  benefit  of  the  use  ;{b)  but  whoever 
was  incapable  of  an  estate,  as  a  monk,  being 
xiviliter  mortuus,  was  equally  and  for  the 
«ame  reason  incapable  of  an  use.(c) 

The  bargainee  in  the  lease  for  a  year, 
should  be  the  person  who  is  to  be  releasee  in 
the  release*  Of  course,  when  there  are  to 
be  several  releases,  these  seveiul  persons 
iihould  be  bargainees.  Sometimes  .by  mis- 
take, one  person  is  made  bargainee,  and 
another  person  is  named  as  the  releasee. 
Under  these  circumstances,  the  release  can 
operate  only  as  a  substantive  independent 
grant.  The  bargainee  may  be  considered 
as  having  an  estate  for  a. year,  and  hence 
/the  intended  release  maybe  oper&tive,  as  a 
grant  to  a  stranger  of  the  reversion  expect 
tan  ton  that  term.  Thus  theleafiefor  a  year 
will  be  useful.;  not  as  part  of: an  assurance 
by  lease  and  release ;  but  as  creating  a 
particular  estate,  and  of  consequence,  leav- 
ing a  reversion  in  the  lessor  which  may  pass 
by  grant. 

Suppose  the  transaction  to  be  perplexed 


4^ 


(«)  Sand,  on  Ums,  66. 

(i)  Hollaad'a  Cm*,  AUcjbj  16.  G»b.  on  Vhs,  43.  and  *^ 
I  Sand.  66. 
(e)  GUb.  on  Vm,  44. 
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by  a  grant  to  one  person,  with  an  habendum 
to  another  person :  lender  such  circum- 
stances^ it  may  be  supposed,  the  grant 
ought  to  prevail  against  the  habendum. 
But  from  a  late  case,  (a)  it  is  to  be  col- 
lected, that  the  courts  will  modify,  in 
^construction,  the  different  u parts  of  the 
assumnce,  so  as  to  carry  tho  intentions  of 
the  parties  into,  effect,  as  ferias  that  can  be 
done^  consistently  with  the  rules  of  law.  In 
thecaseunderconsideration,a  lease  for  a  year 
was. made  to  B.  and  by  an  indenture  dated 
on  the  following  day,  in  consideration  of  the 
purchase  money  paid  by  C.  and  by  his  direc- 
tion^ a  grant  and  release  were  made  to  C. 
.in fee;  habendum  to  B.  to  uses  for  the  be- 
nefit of  C.  The  title  was  objected  to  as 
defective  on  account  of  the  repugnancy  in 
the  deed  of  release. .  But  the  court  decided^ 
.  that  in  cbnstruing  the  conveyance^  the  grant 
•which  was  repugnant  to  the  habendum^ 
should  be  rejected  as  surplusage^  and  the 
habendum  and  limitation  of  uses  be  sup- 
ported,  ;  , 


7/%,  0/  the  Parcels. 

The  lease  should  include  all  the  parcels 
intended  to    be  comprised  in  the  releas^^ 

(a)  Spyve  ▼•  Topham^  3  East  116* 
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or  unless  the  parcels  are  granted^  and 
consequently  described  in  the  lease^  either 
in  terms  or  in  eflfect,  there  will  not,  as  to 
the  omitted  parcels,  be  any  estate  to  be 
enlarged  by  the  release. 
,  It  follows,  that  when  there  is  any  omis- 
sion of  parcels  in  the  lease,  the  assurance 
cannot,  as  to  the  omitted  parcels,  operate  as 
a  lease  and  release,  and  therefore,  as  to  the 
omitted  parcels,  it  will  be  void,  unless 
the  intended  release  can  operate  in  some 
other  mode :  and  in  this  place,  it  is  to  be 
remembered,  that  every  release  is  and 
may  operate  as  a  grant ;  but  every  grant  is 
not  necessarily  a  release,  or  operative  as 
such. 

-  When  parcels  are  to  be  conveyed  in  the 
release  by  a  full  description,  or  even  by 
general  words,  the  same  description,  or  one 
to  the  same  effect,  should  be  introduced  into 
the  lease.:  and  when  the  parcels  are  in  the 
release,  to  be  granted  by  words  of  reference 
to  a  schedule,  except  such,  schedulers  mere- 
ly; for ,  identity, .  a  similar  schedule,  as  an 
accumulative  description,  should.be:  added 
to  the  lease,  or  the  parcels  :in  the  schedule 
sliould  in  that  case  be  transcribed,  as  the 
parcels  in  the  lease.  When  the  parcels  are 
granted  in  the  .  release  by  words  6f  re- 
ference to  a  more  full  description,  contain- 
ed in  a  recital,  the  parcels  in  the  lease 
should  be  taken  from  the  deed  so  recited. 
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or  at  least  so  many  of  them  should  be  takei¥ 
as  are  to  be  conveyed  by  the  release. 
*  When'  the  parcels  are  long,  or  the  de- 
scription of  them  is  rendered  complicated 
by  words  of  reference,  it  will  frequently  be 
found  convenient,  and,  in  point  of  expence^ 
highly  prudent,  to  have  the  lease  indorsed  on 
the  release,  and  to  describe  the  parcels  by 
Qieans  of  a  reference  to  the  release.  The 
description  may  be  in  these  words,  or  ta 
this  effect : — "  All  those  manors,  &c.  which 
'*'  are  mentioned  or  described  in  the  within 
'^  written  indenture  or  instrument ;  being 
'*  the  hereditaments  expressed  and  intend-* 
*^  ed  to  be  thereby  released,  or  otherwise 
''  assured  unto  the  said  ,  as  in  the 

''  same  indenture  or  iilstrument  is  particu- 
**  larly  mentioned ;    and  every   part,   &c. 
•^  with    their   and    every   of  their  rights, 
''  royalties,  members  and  appurtenances.^^ 
That  such  description  would  be  sufficient, 
is  a  point  on  which  no  doubt  can  reasonably 
be  entertained.    In  a  transaction  of  consi-^ 
derabl^  magnitudCj  a  doubt  was  expressed^ 
whether  a  reference  could  be  made  from  one 
instrument   to  another  instrument,   to  be 
executed  at  a  subsequent  period.     This  ob- 
jection is  not  sufficiently  precise  to  be  in-- 
tdligible.     The  force  of  the  objection  must^ 
it  should  seem,  arise  from  the  terms  or  Ian"** 
guage   of  the  instrument,^  and  the  want  of 
cCTtaiirty  or  identity;    It  is  tniej;  that  by  a 


^^*8y 
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Willy  no  reference  can  be  made,  &o  as  to  em- 
body into  the  will  an  instrument  not  in  ex- 
asteiKC  at  the  date  of  the  will:  since  to 
allow  of  the  adoption  of  a  future  instru- 
ment, would  be  to  take  away  the  protection 
of  the  statute  of  frauds  and  perjuries.  This 
subject  was  amply  discussed  in  the  late 
case  of  Wilkinson  v.  Adams  and  others. {k) 
But  reference  may  be  made  w^ith  eflfect, 
from  a  will  to  an  instrument  which  is  previ- 
ously in  existence,  (/)  or  to  an  instrument 
which  though  executed  is  merely  in  Jieri^ 
as  a  will  of  another  person  who  is  living. 
And  in  the  case  of  a  lease  indorsed  on  a  re- 
lease already  prepared,  the  lease  does  not 
irefer  to  an  instrument  which  is  not  in  ex- 
istence. The  writing  exists,  though  it  does 
not  exist  as  a  perfect,  complete,  and  exe- 
cuted instrument.  On  the  other  hand,  the 
reference  is  not  to  the  instrument  as  exe- 
cuted, but  to  an  instrument  to  be  executed* 
Is  it  not  common  and  allowable  by  the  rules 
of  law,  to  enter  into  a  bond  or  covenant  to 
execute  certain  indentures  already  pre- 
pared, &c.  %  In  the  particular  instance,  and 
to  obviate  this  objection,  though  its  force 
Avas  not  felt,  the  parcels  were  taken  in  the 
lease  for  a  year,  by  general  words  uncon- 


(*)  1  Ve8.  and  Beaipes,  423. 
>  (^  JMolyneux    v.  MoLyoeax,  Crd.  Jac.  144. .  Habergham  r. 
Vincent,  ,2  Ves.jaD.  204.  Bond  v.  Seawell,3  Burr.  1775.  Me- 
tham  T.  Dake  of  Dtvcrodjirc,  1  P.  W.  529. 
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nected  withj  and   independent .  of  the  de*-- 
script  ion  in  the  release. 

Nothing  is  more  common  in  practice^ 
than  to  refer,  by  general  terms,  to  a  descrip- 
tion in  a  former  deed,  and  no  doubt  is 
entertained  of  the  sufficiency  of  such  de*- 
scriptive  terms.  The  rule  is,  "  cerium  est 
**  quod  cerium  reddi  potest.^'  Another  rule 
is,  *^  Verba  relata  hoc  maxime  operantur 
*'  quodinesse  videntur.^'  In  the  form  which 
has  been  given,  the  reference  is  not  to 
the  lands  thereby  released^  so  as  to  afford 
scope  to  the  technical  objection,  that  the 
lands  are  not  released,  but  the  reference  is 
to  the  lands  mentioned  or  described  in  that 
indenture,  and  as  the  lands  are  mentioned 
and  described  in  that  indenture,  there  is  all 
the  certainty  which  the  law  requires.  But 
there  is  a  difficulty  arising  from  the  stamp 
laws,  whether  reference  can  be  made  from 
oi)e  instrument  to  another,  not  having  at 
that  time  any  operative  force.  Even  this 
point  does  not  seem  to  be  against  the  right 
to  make  such  reference.  If  there  be  partis 
culars  of  sale,  it  is  allowable  for  a  deed  or  a 
contract  to  refer  to  such  particulars  of  sale, 
as  containing  the  certainty  of  the  parcels; 
and  if  there  may  be  a  reference  from  a  deed 
or  a  contract  to  a  particular  of  sale,  there  is 
not  any  well  founded  reason  against  a  re* 
ference  to  parcels  described  in  a  release,  in^ 
tended  to  be  executed  as  part  of  the  sapie 
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assurance^  with  the  lease  for  a  year.  Tlie 
pnident  course  is  to  avoid  these  and  similar 
questions  of  so  much  nicety :  this  may  be 
done  with  great  else  by  adopting  such  ge^ 
neral  teriBs  of  description,  as  will  certainly 
comprise  all  the  lands  to  be  included  in  the 
release* 

To  the  parcels  of  the  lease^  the  general 
words  should,  in  all  cases,  except  those  of  a 
l^ise  by  indorsement,  be  added  ;  and  if  there 
he  any  sweeping  clause^  viz.  general  words 
of  ^^  all  messuages,  &c/^  these,  or  the  sub-» 
stance  of  them,  should  be  included  in  tho 
lease* 

The  clause  of  the  reversiou  is  generally 
added :  it  is  a,Jbrm(il,  nqt  a  necessary  part  qf 
this  instrument.  The  clause  of  *^  all  the 
^^  estate,''  should  uniformly  be  onaitted.  This 
clause  is  proper  in  those  instruments  only 
which  pass  all  the  estate  of  the  grantor,  and 
is  informal  in  instruments  creating  a  parti- 
cular estate^  but,  though  inserted,  the  operar* 
tion  c^  tbe  instrument  will  be  qualified  and> 
restrained  according  to  the  intention  appa«^ 
rent  on  the  iustrument,(«) 

In  modern  practice  the  habendum  is 
generally  made  for  one  year«  Hence  this 
part  of  the  assurance  is  usually  denomi** 
Bated  the   lease  or   bM'gain  and  sale  for  ^ 


*»     *  j' 


(m)  PlowdeD  Y,    Cartwright,    1  Burrow,   282.    tb«  Etfrl  of 
VOL.  II.  C  C 
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year.  It  is,  however,  immaterial  whether 
the  grant  be  for  a  year,  or  for.  any  longer 
or  shorter  period.  The  only  caution  to  be 
regarded,  is  to  limit  the  term,  so  that  the 
same  may  be  an  actual,  vested,  and  continu- 
ing estate,  capable  of  enlargement  at  the 
execution  pf  the  release,  and  not  merely  a 
future  interest,  or  an  interesse  termini. 

With  a  view  to  this  caution,  the  lease  is 
generally  made,  to  hoXAfrom  the  day  next  he- 
fare  the  day  of  the  date,  and  it  will  be  proper 
to  adhere  to  this  form.  But  even  though 
the  habendum  were  to  hold  henceforth^ 
from  the  date,  making,  &c.  the  lease  would 
immediately,  on  the  execution  thereof^ 
give  an  estate,  capable  of  enlargement  ; 
and  this  is  the  object  to  be  attained.  For  a 
corresponding  reason,  the  release  is  gene-^ 
rally  dated  on  the  day  next  after  the  day  of 
the  date  of  the  lease. 

But  there  are  grounds  to  contend,  and  the 
point  has  already  been  noticed,  that  even 
though  the  lease  and  release  should  be  both 
dated  on  the  same  day,  they  might  operate 
as  an  effectual  conveyance,  since  immedi- 
ately after  the  execution  of  the  lease,  the 
lessee  would  ha\*e  an  estate  capable  of  en- 
largement ;  and  though  for  a  variety  of  pur- 
poses, a  day  is  considered  as  one  indivisible 
point  of  _  time,  and  in  the  language  of  the 
law,  applied  to  some  cases,  there  is  no  frac- 
tion of  a  day ;  yet  for  other  purposes^  there 
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«  a  priority,  even  in  an  instant  of  time.(«) 
But  if  the  lease  and  release  should  both  be 
dated  on  the  same  day,  and  the  lease  should 
lie  made  to  bold  from  the  day  of  the  date, 
which,  according  to  the  old  cases,  excluded 
the  day  of  the  date,(o)  there  would  formerly 
have  been  great  difficulty  in  supporting  the 
operation  of  the  release  as  a  release  for  want 
of  a  previous  estate,  capable  of  enlargement. 
Modern  cases,  which  construe  the  terms 
jfrom  the  day  of  the  date,  as  exclusive  or  in- 
clusive of  the  date,  as  the  intention  may  re- 
quire, would  in  all  probability  be  deemed 
authorities  to  relieve  a  title  from  any  diffi- 
culty on  account  of  this  informality. 

In  these,  and  all  other  like  instances,  it  is 
proper  to  conform  to  the  established  prac- 
tice, for  the  purpose  of  avoiding  the  doubts 
of  those,  who  judge  more  from  the  experi- 
ence they  have  acquired,  in  a  fixed  and  de- 
termined course  of  practice,  than  from  any 
knowledge  of  first  principles,  or  who,  if  ac- 
quainted with  first  principles,  are  too  timid 
to  act  on  their  authority. 

As  to  the  Reservation, 
The  reservation  of  rent  is  a  formal  and 
not  an  essential  part  of  a  lease  for  a  year. 


(»)  Sir  Robert  Howard's  Case,  2  Salkeld,  625. 

Exparte  Dobree,  SVes.  Jan.  82. 
(q)  Powell  on  Powers,  472* 

Pagh  y.  the  Duke  of  Leeds,  Cowper,  714. 
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provided  there  be  a  consideration  of  money, 
or  of  money's  worth*  This  clause  was  in- 
troduced into  general  practice  in  conse- 
quence of  the  determination  in  Barker  v. 
KeatCy^p)  that  a  lease  made  with  a  reser- 
vation of  a  rent,  wa3,  in  respect  of  the 
rent,  a  lease  for  a  valuable  consideratiou, 
and  might  be  used  as  a  bargain  and  sale. 

It  follows  that  when  there  is  an  express  or 
valuable  consideration  in  the  testatum  part 
of  the  deed,  the  omission  of  the  reddendum, 
or  clause  reserving  the  rent,  affords  no  ob-«- 
jection  against  the  validity  of  the  assurance 
as  a  bargain  and  sale. 

When  a  rent  is  reserved,  it  should  be^  to 
the  bargainors  of  the  legal  e»tate^  especially 
when  legal  and  equitable  owners  join  in  the 
bargain  and  sale ;  or  it  is  still  preferable  that 
the  rent  should  be  reserved  geneiHlly  during 
the  term,  since  the  law  will  appropriate  the 
rent  to  the  person  to  wbofn  it  ought  to  have 
been  reserved. (g^)  However,  though  the 
reddendum  should  be  to  a  strs^iger,  or  to  a 
person  not  seised  of  the  legal  estate,  still  the 
reservation  to  be  paid  in  the  name  of  rent 
would  be,  it  should  seem,  a  su£Scient  consi- 
deration to  support  the  deed  as  a  bargain 
and  sale,  since  the  payment  of  a  considera- 


(p)2  Mod.  249. 

(q)  Whitlocta  Case^  8  B^p.  ^,  b. 
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tion  to  a  stranger  will  support  a  bargain  and 
sale  from  the  owner. 

The  rent  generally  reserved  is  a  pepper- 
corn ;  but  it  may  be  a  grant  of  wheat,  or  the 
like. 


Of  the  Declaratory  Clause. 

The  declaratory  clause,  expressing  the  in- 
tention with  which  the  lease  is  made,  is  also 
a  forma),  and  not  an  essential  part  of  the 
assurance.  Of  course  the  omission  of  it 
would  not  invalidate  the  instrument,  while 
a  due  observance  of  practice  will  suggest  the 
propriety  of  its  insertion. 

This  clause  is  declaratory  of  the  motive 
or  purpose  for  which  the  lease  for  a  year  is 
made.     It  generally  runs  in  these  terms  : — 

**  To  the  intent  and  purpose  that  by 
**  virtue  of  these  presents,  and  of  the  statute 
*•  for  transferring  uses  into  possession,  the 
**  said  A.  B.  may  be  in  the  actual  possession 
"  of  the  premises,  and  be  thereby  enabled  to 
'*  take  and  accept  a  grant  and  release  of  the 
**  freehold,  reversion  and  inheritance  of  the 
*•  same  premises  to  him,  hfe  heirs  and  as- 
*'  srigns  for  ever,  to  the  only  proper  use  ifed 
'^  behoof  of  himself,  his  heirs  and  assignf 
"  for  ever, by  an  indenture  already  prepared, 
**  and  intended  to  bear  date  the  day  ta^rKi 
^'  after  the  day  of  the  date  of  these  presents^ 
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"  and  to  be  made  between,  &c.^'  or,  in  thiaJ 

form : 

"  To  the  intent  that  by   virtue,   &c/^ 

{ns  before)  *'  the  said  A.  B.  and  C.  D;  may  be 
"  in  the  actual  possession  of  the  premises^ 
"  and  be  thereby  enabled  to  accept  a  grant 
and  release,  &c.  {as  before),  to  the  use», 
upon  the  trusts,  and  for  the  intents  and 
*'  purposes  to  be  declared  by  an  indenture 
"  already  prepared,  and  intended  to  bear 
"  date,  &c.  and  to  be  made,  &c,'^ 

This  clause  calls  for  one   observation,  it 
follows  the  language  of  practice,  in  assum- 
ing the  object  to  be,  to  put  the  lessee  in  the 
actual  possession.     This  expression,  and  the 
practice  on  which  it  is  gro'unded,  must  be 
understood  as  a  reference  to  the  operation 
of  the  statute  for  transferring  uses  into  pos- 
session.     By   possession,     is    meant  only 
estate..     The  lease  for  a  year,  or  bargain  and 
sale,  cannot,  by  its  own  operation,  give  to 
the  lessee  or  bargainee  the  actual  possessi6n* 
It  accomplishes  nothing  more  than  to  give 
him  an  actual  estate.   This  may  be  an  estate 
entitling  the    lessee  or    bargainee   to  the 
right  of   immediate    possession,   or   to  an 
estate  conferring  a  remainder  or  reversi6n 
expectant  on  some  estate  previously  sub- 
sisting, or  it  may  from  its  language  give  a 
future  executory    interest^r      Though  the 
bargain  and  sale  may  be  by  a  person  who 
has  the  possession^  the  posse^ttion  will  not 
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be  changed  without  an  entry  by  the  lessee 
or  bargainee^  even  when  the  bargain  and 
dale  is  to  be  from  a  day  which  is  past,  or 
henceforth,  &c.  &c.  At  the  common  law  the 
lessee  had  not  any  estate  till  entry  :  under 
the  bargain  and  sale  he  has  an  estate  imme* 
diately  on  the  execution  of  the  bargain  and 
sale,  and  before  entry,  provided  the  bargain 
and  sale  is  to  hold  from  a  day  past,  or  from 
the  execution.  But  the  bargainee  cannot 
maintain  an  action  of  trespass,  or  be  consi- 
dered as  in  the  actual  possession  of  the  land, 
until  he  has  entered  by  virtue  of  the  bargain 
and  sale. (6) 

With  every  disposition  to  encourage  an  ob- 
servance of  established  forms,  it  is  to  be  la* 
mented  that  any  expression  should  have  been 
adopted  for  this  or  any  other  instrument, 
which  might  lead  the  student  to  an  inaccurate 
conception  of  the  true  meaning  of  the  ex- 
pressions which  are  used.  Some  other  ex- 
pression, shewing  that  the  lessee  was  to  have 
an  actual  vested  estate,  as  contradistinguished 
from  an  actual  possession,  would  have  more 
adequately  described  the  object  of  the  lease 
for  a  year,  and  possibly  might  have  been  a 
protection  against  those  errors  into  which 
not  only  students,  but  even  men  of  extensive 
knowledge  in  the  profession,  who  haye  un- 


(b)  Barker  r.  Keale,  2  Mod.  Rep.  251. 
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dertaken  to  write  on  the  subject  of  tka9  n»^ 
^orance,  have  been  led  :~fhow  just  is  the 
maxim,  ignoratis  termims,  ignoratur  et  ars^ 
and  the  other  maxim,  nomina  si  perdas 
c$rte  distinctio  rerum  perdkur. 

Of  the  Least  and  Release. 

It  will  now  be  proper  to  treat  of  the  par-- 
ties  to  a  release,  and  the  formal  parts  of  this 
assurance. 

As  a  deed  is  of  the  -essence  of  a  release, 
it  follows,  that  no  one  except  those  who 
can  grant  by  deed  can  effectually  grant  by  a 
release,  and  that  the  release  must  be  made 
by  deed. 

It  frequently  happens  that  the  release 
forms  one  only  of  the  assu  razees  contained 
in  a  deed.  The  deed  may  have  other  ob^ 
jects  besides  the  release,  consequently,  other 
parties  besides  the  releasor  may  be  neces- 
sary to  give  effect  to  these  objects  t  as  far 
as  respects  the  release  itself,  it  will  be  suffi** 
cient  that  the  intended  releasor  and  releasee 
should  be  parties. 

The  formal  parts  of  the  deed,  indepen-** 
dent  of  other  circumstances,   are 

1st,     The  date. 

£dly.  The  clause  which  names  the  parties. 

3dly,  The  testatum  clause. 

4thly9  The  recital  of  the  lease^  or  biipgain 
and  sale  for  a  year. 
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6ih\y,  The  parcels  and  exception. 
6thly,  The  habendum. 
7thly,  The  declaration  of  use. 
8thly.  Sometimes    the     declaration    of 
trust. 
9thly.  The  covenants. 

Ist.  Of  the  Date. 

.  In  modem  practice,  the  lease  and  release, 
as  has  already  been  observed,  are  parts  of 
the  same^  assurance.  The  release  is  gene<* 
nJly  dated  on  the  day  next  after  the  day  of 
the  date  of  the  lease  for  a  year :  this  order 
of  date  is  not  absolutely  necessary.  On 
that  point  some  observations  have  been 
offered  in  considering  the  circumstances, 
which,  in  regard  to  the  date,  are  to  be  6b^ 
served  in  the  lease  for  a  year.  From  the 
authorities  which  have  been  cited,  it  is  also 
obvious  that  the  release  may  be  a  transac^^ 
tion  totally  independent  of  a  lease  for  a  year,- 
prepared  for  the  purpose  of  being  a  foun* 
datipn  for  the  release.  An  estate  for  years 
or  life,  though  created  at  any  period,  how«* 
ever  remote,  and  without  any  view  to  an 
enlargement  of  the  estate  of  the  lessee  or 
bargainee,  is  equally  capable  of  enlarge- 
ment as  if  the  estate  had  been  created^  as  is 
the  case  m  modem  practice,  immediately 
before  the  release,  for  the  sole  purpose  of 
being  enlarged. 
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2dly,  The  Clause  which  names  the  Parti^s^ 

Of  the  parties  some  notice  has  already 
been  taken.  It  remains  only  to  be  added, 
that  care  should  be  taken  to  designate  with 
sufficient  certainty,  the  persons  who  are  to 
be  parties. 

The  general  rule  to  be  remembered  in 
this  place  is,  that  no  one  can  grant  by  a 
deed,  or  take  an  immediate  estate  under 
the  deed,  unless  he  be  a  party  to  the 
deed.(c)  But  a  person  may  take  a  remain*^ 
der,((/)  or  an  use,(e)  or  the  benefit  of  a  trust 
under  a  deed,  without  being  a  party  to  it. 
In  a  deed  poll,(/')  a  person  becomes  ai 
party  merely  from  the  circumstance  of  be- 
ing named  as  the  person  by  whom,  or  to 
whom  the  grant  is  made.  With  reference 
to  indentures  between  parties,  it  seems  to  be 
a  general  rule,  that  no  one  can  be  consi- 
dered as  a  party  to  a  deed,  unless  he  be 
named  as  a  party  in  the  clause,  containing 
4he  namei»  of  the  persons  who  are  formal^ 
made  parties.  Thus,  in  the  instance  of  an 
indenture,  expressed  to  be  made  between 
A.  of  the  one  part,  and  B.  of  the  other 
part,  C.  could  not  take  an  immediate  es-- 
tate,  or  be  a  grantor  or  a  grantee,  or  a  co*^ 


(c)  Co.  ^tt.  231,  a. 

W  lb. 

(€)  Skuiims's  Case^  13  Rep.  5^. 
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venantor  or  covenantee,  because  he  was 
not  named  among  the  parties.  That  a  re- 
mainder may  be  good  to  a  person  who  is 
not  a  party  to  a  deed,  is  the  express  lan-^ 
guage  of  Lord  Coke,  and  of  all  the  authori-^ 
ties.  The  proposition  of  Lord  Coke,(^)  con- 
firmed as  it  will  be  by  several  passages  from 
other  authors,  is : 

^^  And  albeit,  he  in  the  remainder  be  no 
party .  to  the  indenture  (the  parties  there- 
unto only  being  the  lessors  and  the  te- 
nants fbr  life,)  yet  when  he  in  remainder 
"  entereth  and  agreeth  to  have  the  lands  by 
**  force  of  the  indenture,  he  is  bound  to 
*^  perform  the  conditions,  contained  in  the 
^^  indenture :  and  here  is  also  a  diversity 
^'  to  be  understood,  that  any  stranger  to 
**  the  indenture  may  take  by  way  of  re-* 
^^  mainder,  but  he  cannot  in  this  case  take 
^'  any  present  estjate  in  possession,  because 
"  he  is  a  stranger  to  the  deed/' 

The  cases  applicable  to  this  division  in^ 
volve  minute  distinctions  and  technical 
niceties  ;  and  it  will  be  prdper  to  observe^ 
that  there  are  three  classes  of  deeds : — 

1st,  Indentures  introducing  the    adores 
fahulcBy  as  parties,  in  this  form^   or  to  this 
effect : 

^^  This  indenture,  made,  &c.  between  A.  B. 


Us)  I  I«lt.  280. 
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^'  of  the  one  part^  and  CD*  on  the  other 
"  part/' 

Sdly,  Deeds  indented,  and  which  with^ 
out  naming  any  person  as  parties,  begin  with 
th^K  or  the  like  terms  : 

^^  It  is  agreed,  &c.  that,&c/'  without  nam-^ 
ing  any  person,  as  parties  to  the  agreement ; 
merely  bringing  different  persons  to  act  in 
different  charaicters,  as  circumstances  and 
their,  interest,  or  the  intention  may  require. 

Sdly,  Deeds  poll,  which  commence  with 
words  to  this,  or  the  like  effect  :— 

*^  To  all  Christian  prople,  or  to  all  persons 
*^  to  whom  these  presents  shall  come  or  be 
'^  shewn,  A.  B.  &c.  sendeth  greeting ;  or 
•♦  know  ye  that  A.  fi.  8ec.  hath,  &c/' 

These  different  classes  of  deeds  give  oc- 
casion to  different  conclusions.  First,  wben 
an  indenture  is  made  between  parties,  the 
general'  rule  that  no.  one  can  take  as  an 
immediate  grantee  under  a  deed,  t>r  be  a 
grantor,  covimantor,  or  corenantee,  unless 
he  be  named  as  one  of  the  parties  in  the  deed^ 
is  true.  This  rule  is  to  be  collected  from 
lliord  Coke,  in  the  2d  Inst.  673.  who  states 
this  case: 

*^  In  action  of  debt  between  Sajidanwrej 
^*  and  others,  plaintiffs,  and  Vandenstent,  dt* 
'*  fehdant,uponanindentyreofc!haurter-party, 
^*  thecitse  was  thus  :  The  indenture  ofchar- 
"  ter-party  was  made  httwetnScudamore  and 
'*  9tbers,  owners  of  the  goed  ship  called  B. 
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'^  vrhereof  Robert  Pitman  was  master  on  tbe 
^'  one  par  tjf  p^xhd  f^cmdenstene  OTk  the  other  party, 
'^  In  which  indenture,  the  plaintiff  did  cpve- 
^^  iiant  with  the  said  Vandemttne  and  Robert 
'^  PitmaUf   aad  also  Vandenstene  covenanted 
'^  with  the  plaintiff  and  Robert  Pitman,  and 
bound    themselves   to  the  plaintiff  and 
Robert  Pitman  for  the  performance  of  cove^ 
^^  nants  in  six  hundred  pounds ;  and  the  con« 
^^  elusion  of  the  said  indenture  was,  '  In  wit* 
'*  ness  whereof  the  said  parties  abovesaid 
<*  to    these  present     indentures   have  put 
*^  their  seals' — ^and   the  said  Robert  Pitman 
''  to  the  said  indenture  put  his  haod    and 
''  seal^  and  deliver^  the  same.    The  defen^ 
''  dant  in  bar  of  the  said  action  pleaded  the 
'*  release  oi Pitman ^  &c.  whereupon  the  plain* 
'^  tiff  demurred  I  and  it  was  adjudged,  that 
'^  the  release  oi  Pitman  did  not  bar  the  plain* 
tiff,  because  he  was  no  party  to  the  inden- 
ture— ^and  the   diversity  was  taken  tuid 
\'  agreed  betweenanindenture  reciprocal  be- 
tween parties  on  the  one  side»  and  parties 
on  the  other  side«  as  this  was;  ior  there  no 
bond  I  covenant^  or  grant  can  be  made  to 
^'  or  with  any  that  is  not  a  party  to  tbe  deed: 
**  But  where  the  deed  indented  is.  not  reci- 
''.procaU  but  is  without  a  betwe^,  &Cv  as 
^'  omnibus.  Christi&delibus^  S[c  thieir^  ^  bofid^ 
'^  covenant,  or  grant,  may  be  made  to  divers 
^  several  persons.** 

The  same  cao^  is;  reported  by  the  name 
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of  East,  Skidmore,  andFroamCy  v.  VandstC'^ 
ven,  by  Croke,(h)  thus  :  "  Covenant  for  not 
^'  performing  certain  conditions  in  an  in- 
**  denture  between  the  plaintiffs,  master  of 
the  good  ship  A.,  of  which  Robert  Pit^ 
man  was  owner,  of  the  one  part,  and  the 
*'  defendant  on  the  other  part,  and  the  con- 
"  elusion  of  the  indenture  was,  in  cujus  rei 
^^  testimonium,  the  parties  aforesaid  to  these 
^^  presents  have  set  their  hands  and  seals,  and 
**  all  the  plaintiffs,  and  the  said  Robert  Pit^ 
'^  man,  set  their  seals  to  one  part ;  and  the 
'^  defendant  to  the  other  part :  and  in  the 
•*  indenture  there  were  divers  covenants  to 
^^  be  performed  by  the  plaintiffs,  and  by 
"  the  said  Robert  Pitman  to  the  defendant, 
^*  and  i  converso  ;  and  there  was  a  clause  in 
*'  the  indenture  that  the  plaintiffs  and  the 
*'  said  Robert  Pitman  bound  themselves  to 
^'  the  defendant  to  perform  the  covenants  ; 
*^  the  defendant  pleads  that  the  indenture 
^'  wjfcs  delivered  to  the  plaintiffs,  and  the 
^^  said  Thomas  Pitman  (and  so  mistakes 
**  Thomas  for  Robert)  pleads  the  release  of 
*'  the  said  Thomas  of  all  covenants  :  and 
**  thereupon  the  plaintiffs  demurred  for  two 
"  causes  :— 

"  Ist,  The  release  was  pleaded  by  T.  P., 
^^  whereas  no  such  man  was  named  in  th^ 
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'*  indenture,  and  this  was  held  a  great  mis-> 
^'  take  and  without  defence  ;  and  the  roll 
*^  was  commanded  to  be  searched. 

'^  2d,  And  the  chief  matter  was^  admit- 
'^  ting  the  name  had  been  right  pleaded,  and 
''  that  Robert  Pitman  had  released,  if  this 
^^  release  was  good.  Coke  argued  that  foras- 
^^  much  that  only  the  plaintiffs  in  the  pre* 
**  mises  of  the  indenture  were  parties  of  the 
^'  one  part,  and  the  defendant  of  the  other, 
"  although  Robert  Pitman  is  afterwards  nam- 
^'  ed  in  the  deed,  it  is  a  void  deed  as  to  him, 
^'  and  no  covenant  made  to  him  or  by  him 
'*  is  good,  for  he  is  a  stranger  to  it,  and  his 
*'  sealing  and  delivery  is  not  material :  as  if 
**  /.  S,  by  indenture  between  him  of  the  one 
*'  part,  and  /.  D.  of  the  other,  demiseth  lands 
^*  to  /.  D.  and  A.  B.y  it  is  void  to  ^,  B. ; 
•'  and  he  answered  the  case  as  put  by  God- 
^'  frey  of  the  other  side,  4  Edw.  2.  obliga- 
^^  tion ;  (an  obligation  was  made  by  I.  S.  and 
'^  ad  major  em  rei  securitatem  inveni  I.  D.Jide 
^^jussorem^  and  I.  D.  put  his  seal  to  it:  this 
*'  was  his  deed.)  Which  case  he  agreed ;  for  it 
^'  is  not  mentioned  whose  deed  it  is ;  and  so  it 
"  is  the  deed  of  both,  which  are  named  and 
^^  put  their  seals,  &c.  So  when  an  incum- 
^^  bent  grants  a  rent  by  the  assent  of  patron 
*^  and  ordinary,  and  they  put  their  seals  to  it, 
**  this  is  not  their  deed,  but  only  their  agree- 
"  ment  to  it.  And  the  case  of  39  Edw.  3. 
'*  c.  9-  is  upon  the  same  reason  of  4  Edw. 
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^^  %  And  in  Michaetmas,  29  and  30,  it  was 
''  adjudged  for  the  plaintiffs,  and  the  prin- 
^'  cipat  cause  was,  the  misnomer,  which  the 
^  court  held  could  not  be  amended.  But 
^^  Wray  said,  they  conceived  the  matter  in 
'^  law,  to  be  also  for  the  plaintiffs.^' 

And  in  the  First  lnstitute,(0  this  passage 
may  be  found  :  •*  And  it  is  to  be  known 
^  that  a  deed  of  feoffment,  beginning,  omni" 
^^  his  Christie  Jideiikus,  Sfc.  or  sciant prestntes 
**  etjuturiy  Sfc.  or  the  like,  a  letter  of  attor- 
*<  ney  may  be  contained  in  such  a  deed  ; 
**  for  one  continent  may  contain  divers 
*•  deeds  to  several  persons  ;  but  if  it  be  by 
*^  indenture  between  the  feoffor  on  the  one 
*^  part,  and  the  feoffee  on  the  other  part, 
^^  there  a  letter  of  attorney  in  such  a  deed, 

is  not  good,  unless  the  attorney  be  made 

a  party  in  the  deed  indented.^^ 

However,  on  the  rule  communis  error 
fadt  jus,  it  has  been  decided  that  even  in 
an  indenture  between  pm^ties,  an  attorney 
may  be  appointed  to  deliver  seism,  al- 
though the  attorney  be  not  named  as  one 
of  the  parties  to  the  indenture. 

Thus  in  trespass  {k)  npon  evidence,  it  was 
moved  by  Goke,  attorney  general,  where  an 
indenture  of  baigain  and  sale  between  I. *S. 
on  the  one  part,  and  X  D.  on  the  other 
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part,  and  in  the  end  thereof,  a  letter  of 
attorney  to  J.  M.  to  make  livery,  was  pro- 
duced in  court,  that  it  should  be  voi(J,  be-^ 
cause  the  attorney  was  not  party  >o  the 
deed.  But  all  the  court  held  it  to  be 
good  enough  ;  for  in  many  such  indentures 
are  such  letters  of  attorney  made,  and  it  is 
a  common  assurance,  and  therefore  good. 

The  same  point  is  reported   by  Noy(Ar) 
in  these  terms : 

**  Upon  evidehce,  it  was  moved  by  Cook^ 
'*  that  an  indenture  of  feoffment,  and  letter 
of  attorney  in  it,  is  not  good  to  a  stran-*- 
ger  to  make  livery.  But  otherwise  of  a 
deed-poll,  because  in  that  twenty  men 
may  be  made  parties  one  after  another* 
But  in  an  indenture,  those  between  whom 
^  it  is  made,  only  are  parties  to  it.  But 
•*  by  the  court  that  it  is  good  enough,  and 
^'  that  it  is  a  common  case  and  a  common 
"  use.^' 

This  decision  or  opinion,  so  far  from 
ruling  the  general  doctrine,  treats  a  case 
appointiilg  an  attorney  as  an  exception  to 
the  general  rule.  That  rule  is  illustrat- 
ed, and  even  proved,  by  the  cases  to  be  now 
introduced* 

In    Windsmore,    lessee   o^    Edward  Long^ 
plaintiff,   v.  Nicholas  Hobart^{l)   defendant, 
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an   ejectment    was     brought  for  land    in 
Polsholt,  in  the  county  of  Wilts ;    and  it 
was  found  by  special  verdict  that  William 
Lord  Sturton  was   seised    in  fee,   and  that 
24  Maii,  8  Hen.  8,  by  his  certain  writing 
indented,  sealed  with  his  seal,  he  granted 
to  one  Thomas  Hobart,  the  tenements  afore-^ 
said,   to  hold  to  the  said  Thomas,    and  to 
the  aforesaid  Nicholas  Hobart,  and  to  John 
Hobart,^  and  Henry  Hobart,  the  sons  of  the 
aforesaid  Henry  for  their  lives,  and  the  life 
of  the  survivor  of  tliem  successively ;  the 
said  William  Lord  Sturton  granted  the  re- 
version to  Thomas  Long,  and  his  heirs,  who 
devised  the  reversion  to  £dward  Long,  the 
lessor,  in  tail,  and  died;    Thomas  Hobart 
and  Henry  Hobart  died,  and  Nicholas  and 
John  survived;^  and  th^  lessor  entered,  and 
i;nade  the  lease  to  the  plaintiff^  and  the  de- 
fendant entered. 

And  in  this  case  judgment  was  given  for 
the  plaintiff  after  long  debate,  and  upon 
great  consideration,  whereof  the  reasons 
were ;  first,  that  none  could  take  by  the 
deed  immediately,  but  Thomas  Hobart,  be- 
cause he  was  only  party  to  the  deed,  and 
the  rest  not  named  but  by  the  habendum^  then 
they  cannot  take  but  by  the  way  of  re- 
mainder, which  cannot  be  joint,  because  of 
the  words  successive,  &c.  And  in  succes- 
sion they  cannot  take  for  the  uncertainty 
who  shall  begin,    and  who   shall    follow ; 
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Vhichin  the  case^20  EL  Dyer^  is  ascertain^ 
ed  by  the  clause  successive^  sicut  nominantut 
in  charta. 

Again^  in    Greenwood  v.  Tyler,  {m)    An-' 
thony  Long,  and  ./I /tee  his  wife,  were  seised 
in  fee,  in  right   of  Alice,   of  the  tenements 
in  which,   &c.    and   being  thus   seised,  on 
the  20th  August,  anno  2  Ed.  6.  an  inden- 
ture was  made  between   the   said   Anthony 
Long,  and  Alice  his  wife,  of  the  one  part, 
and  one  John  Fisher  of  the  other,  and  there- 
by the  said  Anthony  Long  and  Alice  his  wife, 
demised  and  to  &rm  let  by  indenture  to  the 
said  John  Fisher    and  Anne  his   wife,  and 
Johanna  their  daughter,  the  tenements  in  the 
count  mentioned :    To  hold  the  said  tene- 
ments to  John  Fisher,  and  Anne  his   wife, 
and  Johanna  their  daughter,   and  the  longer 
liver  of  them  successively,  from  the  feast 
of  St.   Michael  the  archangel,  thence  next 
ensuing,  the  date  of  the   said    indenture, 
until  the  end  and  term  of  their   natural 
lives ;    paying   therefore    annually  during 
their  lives  as  aforesaid,  the  yearly  rent  of 
thirteen  shillings    and  fourpence,  with  an 
herriott  of,    &c,  with  a  covenant  on  the 
part  of  John  Fisher  and  his  wife,  and  Johanna 
their  daughter,  to  pay  all  free  rents  and 
other  charges  and  duties  issuing  out  of  those 
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lands  during  their  lives  as  aforesaid,  before 
the  feast  of  St.  Michael  aforesaid  ;  and  the 
said  Anthony  Long  and  Alice  his  said  wife^ 
delivered  seisin  in  person  to  the  said  John 
and  Anne  his  wife,  and  Johanna  their  daugh- 
ter, according  to  the  form  and  effect  of  the 
said  indenture. 

In  the  King's  Bench  upon  a  great  debate 
of  this  cause,  these  points,  among  others, 
were  resolved. 

That  Anne^  the  wife  of  John  Fisher y  and 
Johanna  their  daughter,  could  not  take  a 
joint  estate  with  John  Fisher  by  the  said 
indenture  of  lease,  because  the  said  Anne 
and  Johanna  were  not  made  parties  to  the 
said  indenture,  according  to  the  case  of 
Winsmore  and  Hobart  then  cited.  And 
that  John  Fisher  did  not  take  any  greater 
estate  than  for  his  own  life,  and  not  for  the 
lives  of  himself^  AnneYns  wife,  and  Johanna 
their  daughter,  because  those  two  were  in** 
tended  to  take  an  estate  to  themselves,  and 
on  that  account,  their  names  or  lives 
should  not  be  a  limitation  to,  or  increase 
the  estate  of  John  Fisher ^  against  the  inten- 
tion of  the  deed. 

The  case  oiGilby  v.  Copley ^  [n)  affords  a  large 
portion  of  useful  information  and  material  dis- 
tinctions on  this  subject.    The  observation* 
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of  LevinZy  to  be  found  in  that  case,  do  not 
appear  to  have  been  contradicted.  All  the 
authorities  agree,  that  even  in  an  inden- 
ture made  between  parties,  a  person  may 
take  by  way  of  remainder,  although  he  can- 
iiot  take  as  an  immediate  grantee  ;  and  we 
also  find  these  distinctions  propounded  in 
the  following  terms,   viz. 

In  Gilby  v.  Copley  ^  in  an  action  of  debt,  the 
declaration  stated  that  the  defendant  by  his 
iiertain  deed,  had  pi'omised  to  pay  two  hun- 
dred and  ten  pounds  on  the  l6th  of  June 
next  ensuing,  for  four  hundred  and  forty-eight 
«heep,  to  the  plaintiff,  belonging  to  her  as 
the  executrix  of  her  father,  and  sold  to 
the  defendant  by  Thomas  Waiver ^  on  the  part 
of  the  plaintiff,  as  by  the  aforesaid  writing 
appeal's,  and  that  the  defendant  had  not 
paid  it-  "The  defendant  demands  oyer  of  the 
deed,  which  is  entered  in  these  words : 
^^  Articles  of  agreement  made  between 
^*  Thomas  Waiver^  who  is  fully  authorised 
^^  on  behalf  of  Eiizabeth  Gilby,  (the  plain^ 
^*  tiff)  executrix  to  her  father,  as  also  on  the 
^*  behalf  of  William  Saville^  who  is  trustee 
**  on  behalf  of  the  children  of  the  plaintiffs 
"  father  on  the  one  part,  and  Lionel  Copley 
*^  (the  defendant)  on  the  other  part,  l6th 
''  May,  1682/'  In  the  first  place,  Thomas 
Waiver  covenants,  for  the  consideration 
after  mentioned,  that  the   defendant  shall 


406  ON  LEASE  AND  I(ELEAS£L 

enjoy  the  close  called  the  Sunke,  for  eight 
years  from  Lady  Day  last  past^  the  lessor^ 
to  be  at  the  charge  of  repairing  the  banks. 

Item,  The  said  Thomas  Waiver  hath  sol4 
to  the  said  Lionel  Copley  four  hundred  and 
forty-eight  sheep  belonging  to  the  said 
Elizabeth  Gilby,  as  executrix  to  her  father, 
being  now  upon  the  Sunke  ;  in  consideration 
whereof  the  said  Lionel  Copley  hath  paid  in 
hand  a  shilling  to  the  said  Waiver,  and 
doth  covenant  to  pay  seventy  pounds  rent 
for  the  Sunke  for  the  first  year,  and  for  the 
second  year  one  hundred  pounds,  at  two 
equal  payments,  and  the  lessors  shall  have 
liberty  to  embank  the  Sunke  ;  and  the  said 
Elizabeth  may  sell  the  bricks,  unless  she  agree 
to  sell  them  to  Copley. 

And  further,  the  said  Lionel  Copley  doth 
promise,  (not  said  to  whom)  to  pay  to  Eliza-- 
beth  Gilby,  two  hundred  and  ten  pound? 
*  for  the  said  four  hundred  and  forty-eight 
sheep  on  the  sixteenth  of  June  next  fol- 
lowing. And  then  the  defendant  demurs 
upon  the  declaration.  And  it  was  argued 
by  Pemberton,  Serjeant,  for  the  defendant, 
that  the  action  ought  to  be  brought  in  the 
name  of  Waiver,  and  not  in  the  name  of 
Elizabeth  Gilby.  The  articles  were  made 
between  parties,  and  she  not  being  a  party 
to  them,  could  not  sue  for,  nor  release  any 
thing  contained  in  those  articles,  as  might 
be  done  if  it  had  been  a  deed-poll,  and  not 
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between  parties ;  and  cites,  Co.  2  Inst. 
67s.  Scudamore^s  case:  Bigland,  Serjeant, 
contra. 

The  contract  being  on  the  behalf  of  Eliza-^ 
beth  Gilbjfy  only  as  to  the  suit  for  the  sheep, 
and  the  promise  being  general,  and  not  to' 
any  person  certain,  she  for  whoise  benefit 
that  was  done,  shall  sue  for  it ;  and  cites 
Dutton  and  Poolers  case,  lately  adjudged  in 
the  King's  Bench,  where  the  son  promised 
to  pay  his  father  one  thousand  pounds  im- 
mediately, in  consideration  that  the  plain-^ 
tiff  should  forbear  the  felling  of  timber 
growing  on  his  land  ;  the  action  was  brought 
by  the  sister,  and  adjudged  properly  brought' 
by  all  the  courts  And  of  this  opinion  were 
Jones  and  Charleton,  strongly  upon  the  first 
argument:  and  to  this  Windham  was  inclin- 
ed; this  bargain  being  made  On  the  be- 
half and  for  the  benefit  of  Elizabeth,  she. 
could  bring  the  action,  and  the  deed  not 
being  indented,  would  be  no  impediment 
or  estoppel. 

But  Justice  Levinz,  contra  ;  and  he  said, 
that  the  indenting  or  no  indenting  6f  the  deed 
is  not  material ;  but  the  being  or  not  being 
a  party  is  material.  It  is  common  doc- 
trine that  one  who  is  not  a  party  to  a 
deed  made  between  parties,  cannot  take  by 
that  deed,  except  by  way  of  remainder ; 
and  he  cited  a  case  between  Cooker  and 
Child,     adjudged   by    Hale^    and  all    the 
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Court  :(o)  when  an  action  was  brought 
upon  a  charter-party,  which  was  this.  This 
indented  charter-party  witnesseth,  that 
Baily^  master  and  part  owner  of  the  ship, 
with  consent  of  Cooper,  the  other  part 
Qwner,  hath  let  the  ship  to  Childy  for  such 
a  voyage  ;  and  Child  covenants  with  Baily, 
and  also  with  Cooker,  to  pay  <£300-  Cooker 
brings  the  action,  and  the  defendant  Child 
pleads,  that  only  he  and  Baify  were  the 
parties  to,  and  sealed  the  indenture :  where-* 
upon  the  plaintiff  demurred,  and  by  ail  the 
court,  *•  although  that  the  deed  was  by  in-» 
•♦  denture,  still  not  being  between  parties,  a 
^'  covenant  in  that  could  not  be  made  with  a 

V  stranger,  if  it  had  been  a  deed  poll,  or  in  the 
^^  first  person.  Know  ye,  that  I,  &c.  otherwise 
^*  if  it  had  been  made  between  parties;  there 
"  no  stranger  could  take  ^.dyantage  upon  that 

V  by  way  of  action :"  and  there  the  case  of  Co. 
^  Inst,  was  cited  by  Sir  William  Jones  at  the 
|>ar,  and  affirmed  by  the  co^rt  to  be  good 
law.  And  here  the  deed  could  not  be  in, 
execution  of  an  authority ;  for  then  it  aught 
to  have  been  made  in  the  naqie,  and 
sealed  and  subscribed  with  the  name  of  the 
Uiaster.  And  to  the  case  of  Button  and 
Poole,  that  was  in  assumpsit  on  a  verbal 
promise,  and  not  founded  upon, a  deed    as 


(p)  Hil.  24,  25  Par.  8.  B,  ^.  sed  intr»t.  Trin,  34  |lot.,663, 


ON  LEASE  AND  RELEASE.  401^ 

this  is.  And  he  cited  also  the  case  of  Offly 
and  Ward,  in  King's  Bench,  Hil.  19  &  20 
Car.  2.  Debt  by  A .  upon  a  single  bill  made 
to  i4 .  by  the  defendant  to  the  use  of  A .  and 
J5.  A.  brings  an  action,  to  which  the  defen- 
dant pleads  a  release  by  B.  and  adjudged  no 
bar  ;  for  he  being  a  stranger  to  the  bill  could 
not  release  it,  although  it  was  for  his  own 
use  ;  and  the  book  of  £dw.  4.  m  hich  says 
that  if  a  bill  or  bond  be  made  *  to  ^ .  to  the 
use  of  B.,  that  B.  could  bring  an  action  on 
it,  was  denied  to  be  law.  But  3  Cro.  729- 
Shaw  V.  Sherwood,  is  allowed  to  be  law, 
where  abill  sealed  was  such :  '^  Received  of  A  • 
^*  to  the  use  of  J5.  equally  to  be  divided,  to 
^^  be  repaid  at  such  time  as  shall  be  most  for 
^^  the  profit  ofB.  andC/^  each  maysuefor  his 
jG20,  for  the  deed  is  not  made  to  either^ 
But  if  it  had  been  an  obligation  to  A.  for 
the  payment  of  ^20  a  piece  to  B.  and  C^ 
neither  of  them  could  have  sued  for  it,  but 
the  suit  must  be  in  the  name  of  A .  And 
the  said  case  was  affirmed  in  a  writ  of  error, 
as  appears  in  Yelv.  33.  But  in  the  principal 
case,  curia  advisare  vult ;  and  I  suppose  that 
the  parties  agreed,  for  I  never  beard  of  it 
afterwards. 
In    Newnam   on   Conveyancing,  {p)  the 


(p)  Vol.  nL2l2. 
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points  are  thus  collected,  though  not  verj 
correctly. 

If  there  be  two  grantees,  and  one  of  them 

takes  by  deed,  it  is  sufficient ;  {q)  but  if  the 

grant  be  to  one  that  t^  no  party  to  the  deed, 

and  not  the  grantee  himself,  in  this  case 

although  the  grantee,  and  he  to  whom   the 

grant  is  made,  be  capable,  and  never  so  well 

described  by  their  names,  yet  is  the  grant 

void  ;  for  no  grant  can  be  made  but  to  him 

that  is  party  to  the  deed,  except   it  be  by 

^ray  of  remainder :  and  therefore  if  a  man 

makes  a  lease  for  term  of  life,  and  after  the 

lessor  grants  to  a  stranger^  that  the  tenant 

for  life  shall  hare  the  land  to  him  and  his 

heirs  ;  this  grant  is  void  et  sic  de  simiiibus  ;-^ 

and  it  seems  in  some  cases,  that  if  one  of  the 

grantees  be  party  to  the  deed,  that  anothei: 

grantee,  that  is  no  party  to  the  deed,    may 

take  with  him ;  and  therefore  the  case  was, 

Robert  gave  the  reversion  of  the  lands  which 

Agnes  his  wife  held  for  her  life  to  ^^  Stephen 

*^  de  ia  Moore,  habendum  post  mortem   dicta 

*^  Agnetis  in  liberum  maritagium^    cum  Jo^^ 

^*  hanna  filia  ejusdem  Roberti  :^^  in  this  case 

it  was  adjudged  that  although  Joan  was  not 


*t  tm 


{q)  Thereby  meaning  thRta  grant  to  two,  of  whom  only  one 
is  capable,  eiU»er  in  personal  qualification,  or  from  the  form  of 
the  instrument,  is  good  to  the  one. 
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iiatned  before  the  habendum,  yet  that  ^be 
should  take  in  tail  with  her  husband,  (r) 

It  is,  however,  to  be  observed,  that  Ste-^ 
phen  Moore's  case{s)  turned  on  the  peculiarity 
of  a  gift  in  frankmarriage.  Lord  Coke  treats 
it  as  a  remarkable  case;  {t)  and  Herle 
put  the  case  on  the  point  of  the  form  of  a 
gift  in  marriage,  namely,  ^^  quod  talis  dedit 
^^  tali  in  liberum  maritagium  cum  talijitia 
^'  sua;''  and  there  the  wife  takes  with  her 
husband.. 

Besides,  it  cannot  be  collected  that  the 
gift  was  made  by  an  indenture  between  par- 
ties. The  singularity  of  the  case  is  ,that  the 
wife  takes  by  implication,  rather  than  from 
a  grant  to  her  in  express  terms ;  and 
hence  Lord  Coke's  observation,  in  fo.  21; 
^^  albeit  the  gift  is  made  of  the  lands  to  the 
**  man  with  his  daughter,  &c.''  yet  is  the  gift 
good  to  both  of  them  in  special  tail:  and  he 
adduces  Stephen  de  la  Moore's  case  as  an  au^ 
thority  for  that  position. 

In  Nurse  v.  Frampton^  (u)  there  was  a  deed 
and  not  an  indenture.  In  its  form  it  stood 
thus.  It  was  agreed  that  a  grey  nag,  &c, 
in  witness  whereof  we  have  hereunto  set  our 
hands  and  seals  ;  and  the  court  in  answer  to 


(r)  Cites  Doctor  and  Student,  M.  Co.  Litt.  21.  231.  5  lEd. 
3  17 
'  {s)  Year  Book,  3  Ed.  3. 17. 
(I)  fo.21.a. 
(u)  1  Salk.  214. 
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the  authority  of  2  Inst.  673-  3  Cro.  59.  and 
2  Roll.  22.  held  that  the  cases  werenot  alike, 
and  that  an  action  would  lie  by  the  bare 
signing  and  sealing. 

By  several  authorities,  and  by  the  general 
rule,  it  is  settled  that  in  a  deed  poll,  a  per- 
son may  be  a  grantor  or  grantee,  a  cove- 
nantor or  covenantee,  merely  by  being 
named  as  an  efficient  party  either  actively 
or  passively,  in  the  deed. 

Lord  Coke  {t)  further  opens  the  point  of 
this  learning  in  commenting  on  Littleton. 
The  text  is — 

^^  Also  if  an  estate  be  made  by  ind€nture{U) 
^'  to  one  for  term  of  his  life,  the  remainder 
'*  to  another  in  fee  upon  a  certain  condition, 
f^  Sfc.  and  if  the  tenant  for  life  have  put  his 
*•  seal  to  the  part  of  the  indenture,  and 
*^  after  dieth,  and  he  in  remainder  entereth 
^*  into  the  land  by  force  of  his  remainder, 
^*  &c. :  in  this  case  he  is  tied  to  perform  all 
**  the  conditions  comprised  in  the  inden""- 
**  ture,  as  the  tenant  for  life  ought  to  have 
^*  done  in  his  life-time,  and  yet  he  in  the 
5^  remainder  never  sealed  any  part  of  the 
'*  indenture.  But  the  cause  is,  for  that 
^*  inasmuch  as  he  entered  and  agreed  to  have 
"  the  lands  by  force  of  the  indenture,  he  is 


(0  1  Inst.  230,  b. 

(tt)  See  1. 875.  as  to  deeds  poll. 
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*^  bouAd  to  perform  the  conditions  within 
^^  the  same  indenture,  if  he  will  have  the 
''  lands,  &c/^ 

And  the  comment  is,  "  albeit  he  in  the 
"  remainder  be  no  party  to  the  indenture, 
^*  (the  parties  thereunto  only  being  the  lessor 
^^  and  the  tenant  for  life)  yet  when  he  in  re- 
'*  mainder  entreth  and  agreeth  to  have  the 
"  lands  by  force  of  the  {v)  indenture,  he  is 
'^  bound  to  performe  the  conditions  con- 
**  tained  in  the  indenture.  And  here  is  also 
"  a  diversity  to  be  understood,  that  any 
*^  stranger  to  the  indenture  may  take  by  way 
'f  of  remainder,  but  he  cannot  in  this  case 
"  take  any  present  estate  in  possession^ 
"  because  he  is  an  estranger  to  the  deed.^' 

And  Lord  Coke  continues  to  observe^ 
**  if  ^.  by  deed  indented  betweene  him  and 
**  J5.,  letteth  lands  to  B.  for  life,  remainder 
"  to  C.  in  fee,  reserving  a  rent,  tenant  for 
*♦  life  dieth,hein  the  remainder  entereth  into 
*'  the  lands,  he  shall  be  bound  to  pay  the 
"  rent ;  for  the  cause  and  reason  before 
**  yielded  by  Littleton.  An  indenture  of 
*'  lease  engrossed  betweene  A .  of  the  one 

part,  and   D.   and  R.  of  the  other  part, 

which  purporteth  a  demise  for  yeares  by 
*  A.  to  D.  and  R.,  A.  sealethand  delivereth 


/ 
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'^  the  indentilre  to  D.,  and  D.  sealeth  the 
^^  counterpart  to  A.,  but  R.  did  not  seal  and 
^  deliver  it.  And  by  the  same  indenture  it 
^'  is  mentioned,  that  D.  and  jR.  did  grant  to 
^  be  bound  to  the  plaintiff  in  twenty  pounds 
^'  in  case  that  certain  conditions  comprised 
"  in  the  indenture  were  not  performed.  And 
^^  for  this  twenty  pounds  A.  brought  an 
^^  action  against  D.  onely^  and  shewed  forth 
'*  the  indenture.  The  defendant  pleaded, 
'*  that  it  is  proved  by  the  indenture,  that 
^^  the  demise  by  indenture  was  made  to  £>. 
'^  and  R.y  which  jR.  is  in  full  life,  and  not 
*'  named  in  the  writ.  Judgment  of  the  writ. 
**  The  plaintiff  replied  that  jR.  did  never 
^'  scale  and  deliver  the  indenture,  and  so  his 
^<  writ  was  good  against  D.  sole.  And  there 
"  counsell  for  the  plaintiff  tooke  a  diversitie 
"  betweene  a  rent  reserved  which  is  parcell 
'^  of  the  lease,  and  the  land  charged  there- 
with, and  a  summe  in  grosse,  as  here 
the  twenty  pound  is ;  for  as  to  the  rent^ 
they  agreed  that  by  the  agreement  of  R^ 
'^  to  the  lease,  he  was  bound  to  pay  it ;  but 
**  for  the  twenty  pounds  that  is  a  summe  in 
'^  grosse,  and  collateral  to  the  lease,  and  npt 
^^  annexed  to  the  land,  and  groweth  onely 
**  by  the  deed,  and  therefore  R.,  said  he, 
"  Was  not  chargeable  therewith,  for  that  he 
**  had  not  sealed  and  delivered  the  deed.— 
^'  But  inasmuch  as  he  had  agreed  to  th^ 


4C 


ON  lease;  and  release.  41^; 

"  lease,  which  was  made  by  indenture^ 
"  he  was  chargeable  by  the  indenture  far 
'^  the  same  summe  in  grosse  ;  and  for  that 
^'  R.  was  not  named  in  the  writ^  it  was  ad-^ 
"  judged  that  the  writ  did  not  abate/' 

"  So  where  three  were  enfeoffed  by  deed^ 
**  and  there  were  several  covenants  in  the 
"  deed,  on  the  part  of  the  feoffees,  and  only 
*^  two  of  the  feoffees  sealed  the  deed,  the 
**  third  entered  and  agreed  to  the  estate  con- 
veyed by  the  deed,  he  was  bound  in  a 
writ  of  covenant  by  the  sealing  of  hi» 
^'^  companions.  2  Roll.  Rep.  63.  In  3& 
^^  Edw.  3.  p.  9-  it  is  said,  that  if  land  he 
*^  leased  to  two  for  years,  and  only  one  puts 
**  his  seal,  but  the  other  agrees  to  the  lease, 
^^  and  enters  and  takes  the  profits  with  him, 
'^  he  shall  be  charged  to  pay  the  rent,  though 
''  he  has  not  put  his  seal  to  the  deed  ;  but 
'^  if  there  be  a  condition  comprised  in  the 
"  deed  which  is  not  parcel  of'  the  lease,  but 
'^.  a  condition  in  gross,  if  he  does  not  put  his 
"  seal  to  the  deed,  though  he  be  a  party  to 
'•  the  lease,  he  is  not  party  to  the  condi- 
''  tion.''(w) 

And  it  remains  to  be  added,  that  in 
Salter  v.  Hedgfy,{x)  Lord  Chief  Justice 
Holt  held  that  a  party  to  a  deed   cannot 
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covenant  with  one  who  is  no  party  to  it  j 
but  that  one  who  is  no  party  to  the  deed 
may  covenant  with  one  who  is  a  party,  and 
oblige  himself  by  sealing  of  the  deed. 
The  case  was  to  this  effect : 
In  covenant)  &c.  the  plaintiff  declared 
that  (the  defendant)  by  a  certain  writing 
made  (at  such  a  day  and  place)  the  coun-^ 
terpart  of  which  is  sealed  with  the  seal  of 
Ridgly  himself,  and  this  is  produced  in 
court,  reciting  as  followeth :  imprimis,  (here 
all  the  deed  was  recited)  and  the  breach  as- 
signed was>  that  one  Rock  had  not  paid  rent 
to  the  plaintiffs 

The  defendant  craved  oyer  of  the  deed,! 
which  was  entered  in  these  words,  and  it 
was  to  the  effect  following,  [viz)  "  Articles 
*^  of  agreement  made  between  John  Salter ^ 
of  the  one  part,  and  Charles  Rock  of  the 
same  county,  baker,  (but  did  not  say  of 
the  other  part)  as  followeth  ;  imprimis^ 
*^  That  the  said  John  Salter  doth  for  himself, 
^^  his  heirs  and  assigns,  set  and  let  one 
•*  house  or  tenement  called,  &c.  unto  the 
"  said  Charles  Rock  for  the  yearly  rent  of, 
^'  &c.  payable  quarterly.  And  whereas 
^'  the  aforesaid  Charles  Rock  hath  agreed 
and  taken  the  house  aforesaid,  paying  the 
rent  quarterly,  and  leaving  it  in  good 
repair  ;  and  that  the  said  rent  may  be 
satisfied  as  aforesaid,  be  it  known  unto 
all  men,  that  J,  John  Ridgly y  do  covenaiat 
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"for  myself,  Sec.  on  the  behalf  of  the  said 
^^  Charles  Rocky  that  is  to  say,  that  the  said 
"  CAar/e^  JlacA:  shall  pay  the  rent,  and  per- 
*^  form  the  other  covenants,  &c/'  reciting 
.them  particularly,  &c.  which  deed  was 
sealed  by  Rock  and  Ridgly  :  and  after  oyer, 
the  defendants  demurred  generally. 

And  it  was  argued  for  hini  that  he  was 
not  bound  by  this  covenant,  because  he 
was  not  a  party  to  the  deed ;  and  it  is  a 
rule  in  law,  that  he  who  is  not  a  party 
to  the  deed,  can  never  give  or  take  any 
thing,  &c.  except  it  is  by  way  of  remain- 
der, which  is  not  this  case  ;  and  for  autho- 
rities in  point  the  cases  in  the  margin  wei^e 
t:ited;(j^) 

It  was  argued  for  the  plaintiff  that  this 
deed  was  in  the  nature  of  two  deeds,  upon 
one  and  the  same  piece  of  parchment  (which 
might  very  well  be,  as  it  was  agreed  on  all 
sides,)  and  therefore  the  defendant  shall  be 
obliged  by  it ;  and  it  doth  not  appear  in  this 
case,  whether  the  deed  was  indented  or  not, 
so  that  if  it  is  taj^en  as  a  deed  of  the  first 
person,  and  a  stranger,  he  may  be  very  well 
obliged  by  such  a  deed  to  have  any  thing 
performed  as  a  Jide  jussor^  which  in  former 


(y)  3  Cro.  50.  Skidmore  ▼.  Vandevestan.  2  Inst.  673.  2  RoIK 
Abrk  220.  2  Cro.  359.  Goodman  v.  Knights,  1  Inst  352.  RolU 
72.  See  Lev.  138.  Gilby  and  Copley,  2  Lev.  74  Cooker  v.  Cftuld^ 
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days  was  a  customary  form  ;  and  to  prove" 
this  were  cited  the  cases  in  the  margin. (z) 
And  it  was  also  said  one  who  is  not  a  party 
to  the  deed  may  be  made  an  attorney  by  the 
deed  itself,  to  make  livery  and  seisin  upon 
a  feoffment. (a)  And  where  an  attorney  is 
made  by  a  deed  to  which  he  is  a  stranger, 
the  deed  itself  may  be  by  indenture  as  well 
as  by. deed  poll. 

And  in  addition  to  the  point  so  ruled  by 
Holt,  Chief  Justice,  the  court  was  clear 
in  opinion  that  the  action  did  lie  against 
the  defendant  upon  this  deed. 

And  it  is  to  be  observed  that  this  case  arose 
on  an  instrument  which  was  not  indented  ; 
and  hence  the  observation  of  Holt,  Chief 
Justice,  as  found  in  a  report  of  the  same 
case,  viz.  *^  This  doth  not  appear  to  be 
**  an  indenture  :  it  is  per  guoddam  scriptum 
^fact,  S(cJ^  In  Shower^s  Report  the  opi- 
nion of  Holt,  Chief  Justice,  is  stated  in 
these  terms :  '^  Why  cannot  a  man  oblige 
'*  himself  by  a  deed,  if  there  be  express 
*^  words  for  it,  and  he  seals  it  %  Suppose  at 
^  the  end  of  an  indenture  it  be,  '  And  be  it 
•^  known  unto  all  men,  that  A.  B.  for  him- 
^*  self  covenant,  &c/  and  he  seals  it,  why 
*^  not  this  oblige  him  %  A  man  cannot  take 
**  immediately  where  he   is   not  a  party  ; 


(z)  40  Ed.  3. 5.  Fitz.  Ab.  Tit.  Oblig.    M.  F.  N.  B.  146,  b. 
{p\  I  Inst  52,  b. 
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^*  but  where  do  you  find  that  a  man  cannot 
*^  give  without  being  a  party  ?  In  a  deed  of 
**  feoffment,  a  warrant  of  attorney  to  A.  not 
"  a  party,  is  good  now,  though  formerly  held 
"  to  be  otherwise/' 

To  resume  the  general  observations  on 
this  head,  it  is  usual  with  some  gentlemen 
in  describing  the  parties  to  arrange  them 
under  different  heads,  according  to  the  dif- 
ferent characters,  or  the  circumstances  under 
which  they  are  to  act  or  to  grant.  For  in- 
stance, when  A.  is  a  beneficial  owner,  and 
also  a  trustee  with  B,,  they  make  A.  a  party 
of  the  first  part,  and  A.  and  B.  parties  of 
the  second  part ;  and  they  observe  a  like 
course  when  one  person  is  to  take  estates 
or  receive  benefits  under  different  characters, 
or  in  different  modes ;  for  example:  when 
A.  is  to  be  a  trustee  jointly  with  B.  of  one 
estate,  and  a  trustee  jointly  with  C.  of 
another  estate,  they  make  A.  and  B.  parties 
in  one  clause,  and  of  one  part,  and  A.  and  C. 
parties  in  another  clause,  and  of  another 
part. 

There  is  an  accuracy  in  this  mode  of  prac- 
tice, since  it  opens  to  the  mind  the  different 
operations  of  different  parts  of  the  deed. 
It  also  facilitates  the  remembrance  of  the 
different  characters  in  which  the  parties 
are  acting.  But  the  rule  of  law  does  not 
require  this  or  any  other  like  arrangement 
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of  the  parties.  Though  A.  and  B.  are  par- 
ties only  in  one  clause,  they  may  be  grantors 
or  grantees,  covenantors  or  covenantees, 
either  jointly  or  severally  ;  and  although 
they  are  named  jointly,  and  the  grant  be  to 
one  of  them  separately,  or  the  nomination 
of  the  other  be  a  mere  dead  letter,  still  the 
deed  will  not  be  in  any  manner  invalidated. 

3diy,  Of  the  Testatum  Clause. 

'  In  the  testatum  clause  it  is  usual  to 
express  the  consideration  for  which  the 
release  is  made  ;  and  the  mode  of  expressing 
the  consideration  must  be  governed  by  cir- 
cumstances, so  as  to  adapt  the  language  of 
this  part  of  the  instrument  to  the  facts  and 
the  intention  of  the  parties. 

By  the  rules  of  the  common  law  no  con- 
sideration is  necessary  to  the  validity  of  a 
release,  or  of  any  other  deed.  The  consi- 
(^eration  is  added,  for  the  purpose  only  of 
shewing  the  equitable  title,  or  rebutting  the 
presumption  which  would  raise  a  resulting 
use  or  resulting  trust,  or  to  shew  on  the  in- 
ternal evidence  of  the  deed,  that  the  deed 
was  not  voluntary,  &c.  so  as  to  be  fraudulent 
against  creditors  or  subsequent  purchasers. 
'  That  there  may  be  a  resulting  trust  under 
a  conveyance  by  lease  and  release,  for  want 
of  a  consideration,  is  perfectly  clear:  whether 
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there  may  be  a  tesulting  use^  is  a  point 
which  requires  more  minute  investigation ; 
and  on  that  point,  some  observations  will 
be  afforded  in  the  division  which  respects 
the  declaration  of  use. 

Sometimes  the  consideration  is  merely 
nominal. — In  that  case  the  receipt  is  ac- 
knowledged very  briefly  by  the  words — *^  the 
'^  receipt  whereof  is  hereby  acknowledged^ 
and  when  the  nominal  consideration  is  paid 
to  several  persons,  the  clause  should  be  in 
this  form  or  to  this  effect : — "  the  receipt 
^'  whereof  respectively  they  do  hereby  re-» 
"  spectively  acknowledge  ;*^  or  thus,  '^  the 

receipt  of  which  said   sums  of  and 

to    the  said  respectively  paid  as 

*^  aforesaid,  they  respectively  do  hereby 
*'  acknowledge/' 

When  a  full  and  valuable  consideration 
is  paid,  the  receipt  for  the  consideration 
should  be  expressed  more  fully  as  in  the 
subjoined  clauses,  and  these  clauses  should 
vary  according  to  the  mode  in  which  the 
consideration  is  to  be  paid.  The  form  in 
which  the  consideration  is  expressed,  and 
of  these  receipts  are  now  to  be  added. 

1.  A  simple  Form   of  Consideration   paid 

by  one  to  one. 

In  consideration  of£  of  lawful  money 

iff  the  united  kingdom  of  Great  Britain  and 


4( 
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Ireland y  current  in, Great  Britainy  to  the  said 
y  as  the  executrixes  of  the  will  of  the  said 
,  well  and  truly  paid  by  the  said  , 

immediately  before  the  execution  of  these  pre--^ 
sentSf  with  the  privity  y  consent,  and  approbation 
of  the  said         ,  the  husband  of  the  said  , 

and  in  full  for  the  absolute  purchase  of  the 
said  and  the  feesimple  and  inheritance 

thereqf;  The  receipt  of  which  said  sum  of 
Jj  they  the  said  do  hereby  ac^ 

knowledge y  and  of  and  from  the  same  sum  and 
every  part  thereof  do  hereby  acquit y  release, 
and  for  ever  discharge   the   said  ,  his 

heirs,  executors,  administrators,  and  assigns^ 
and  every  of  them. 


When  the  Consideration  is  paid  by  several 
to  several  in  certain  Proportions. 

And  in  consideration  of  the  sum  of  JB  of 
lawful  money  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  current  in  Great  Bri- 
tain, paid  by  the  said  and  in  equal 
moieties,  immediately  before  the  execution  of 
these  presents  to  the  said  J.  P.  and  M.his  wife,^ 
and  F.  and  G.  in  the  proportions  hereifiqfter 
mentioned,  ('that  is  to  say  J  as  to  tl^e  sum  of 
<£  being  one  fnoiety  or  equal  half  pjart 
of  the  said  purchase  money,  or  sum  of  £ 
to  the  said  J.  P.  and  M.  his  wife,  or  one  of 
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them.     And  as  to  the  sum  of  £  being 

ime-^ourth  of  the  said  purchase  money  or  sum 
^f  £  to  the  said  F. ;  and  as  to  the  sum  of 
£  being  one  other  fourth  part  and  residue 
if  the  said  sum  of  £  to  the  said  G.  in 

full,  for  the  absolute  purchase  of  their  respec- 
tive shares  of  and  in  the  said  messuages,  Sfc. 
hereby  released  or  otherwise  assured  or.  in-- 
tended  so  to  be,  and  the  fee  simple  and  inherit' 
tance  thereof  with  the  appurtenances ;  The 
receipts  of  which  said  several  sums  of  £ 
and  £  and   £  ,  making  together 

the  sum  of  £  to  the  said  J.  P.  and  M. 

his  wife,  and  to  the  said  F.  and  G.  respectively 
paid  as  (foresaid,  they  the  said  J.  P.  and  M. 
Ms  wife,  F.  and  G.  do  hereby  severally  and  re- 
spectively acknowledge,  and  of  and  from  the 
same  sums  respectively,  and  every  part  there- 
of,  do,  and  each  and  every  of  them  doth  hereby 
acquit,  release,  and  for  ever  discharge^  the  said 
and  respectively,  and  their  respective 
heirs,  executors,  administrators,  and  assigns^ 
and  every  of  them. 


When    the  Consideration    is  as    to    Part 

secured  by  Bond. 

That  in  consideration  that  the  said  bond  of 

the  said  R.  A.C.  bearing  even  date  with  these 

presents,  hath  been  given  and  entered  into  to 
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the  said  E.  F.  as  aforesaid j  for  securing  the 
principal  sum  of  £  and  interest ^  and 

also  in  consideration  of  the  sum  of  £ 
of  lawful  money  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  current  in  Great 
Britain,  to  the  said  F.  N.  well  and  truly 
paid  by  the  said  R.  A.  C.  immediately  before 
the  execution  of  these  presents;  and  mak^ 
ing  together  with  the  said  principal  sum  of 
£  so  secured   by  the  bond  of  the  said 

R.  A.  C  as  aforesaid,  the  sum  of  £ 
being    the  full    consideration  agreed   to  be 
given  by  the  said  R.  A,  C.  for  the  purchase 
of  the  said  messuage,  Sfc.   and  all  the  estatj^ 
and  interest  of  the  said  F.   N.  therein,    dis^ 
ehargedfrom  any  lien  or  claim  at  law  or  in 
equity,   by  reason  that  part  of  the  said  consi-^^ 
deration  is  secured  by  the  said  bond,  of  the  suidr^ 
RA.  C.  to  the  said  E.  F.  and  not  paid :  TJiek. 
receipt  of  which  said  sum  of  £  she  the^ 

said  E  F.  doth  hereby  acknowledge,  and  of  and 
from  the  sanue  sum  and  every  part  thereof  dotti 
hereby  acquit,  release,  and  for  ever  discharge^ 
the  said  R.  A.  C,  his  heirs,  executors,  admi^ 
nistrators,  and  assigns,  and  every  of  them. 


•»  f 


Another  Form. 

That  in  consideration  of  the  said  sum   tf 
£320,  paid  by  the  said  C^J.  to  Messrs!  S.  D. 
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•  and  S.  in  part  of  the  said  sum  or  purchase 
money  of  £\QQ0,  and')paid  by  them  to  the 
said  liS.  and  I.B.  with  such  mnsent  and  appro-- 
hatian  as  aforesaid  ;  And  aJ$o  in  consideration 
of  the  further  sum  vf  jSl2Q0  "^of  lawful  money 
if  the  united  kingdom  of  Great  Britain  and 
Ireland^  current  in  Great  Britain^  residue  of 
the  said  sum  of  ^1600  to  the  said  I.  S-.  and 
I.  JJ.  well  and  truly  paid  by,  the  ^aid  C.  J.  im^ 
mediately  before  the  esecution  of  these, presents, 
ritith  the  privity,  consent,  and  approbation  of  the 
saidC.C.  and  which  said  several  sums  of  £S%0 
and  ^'1280,  making  together  tlie  said  sum  of  . 
<j£^l60Q9  have  been  paid  to,  and  are  received  by 
the  said  I.  S.  and  I.  B.  in  part  satisfaction 
and  part,  discharge  of  the  principal  money  and  ' 
interest  now.  due  and  owing  to  them  on  the  . 
mortgage  or  security  made  t&  them  and  the 
said  R.  M.  and  F*  Cos  4jf6resaid,  And  as  to 
them,  and  also  the  said  C  C  ^r^  ir^  full  for 
the  absolute  purchase  of  the  s^essuage,  ^^c^ 
hereby  released  and  covenanted  to  be  surren-^ 
der^d  >  or  otherwise  assured  or  intended  so  to 
be  ;  the  receipt  of  which .  said  sums  of  £d80 
and  £  1 280^  making  together  the  said  sum  of 
£1600,  they  the  said  J.  S.,  T.B.,  and  C.  C.  do 
hereby  severally  acknowledge,  and  of  and  from 
ike  same  sum  and  every  part  thereof,  do  hereby 
acquit,  rjelease,  and  for  ever  discharge  the  said 
C  J.  his  heirs,  executors,  administrators  and 
assigns ^offd^^f^  of  Jhem^.  . 
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Another  Form. 

That  in  consideration  of   the  premiseSy  and 
.  for  and  in  consideration  that  the  sum  of  ^3620 
of  laxvful  money   of   the  united  kingdom  of 
Great  Britain  and  Ireland^  current  in  Great 
Britain,  is  to  be  paid  to  the  said  T.  M.  and 
S.  D.   S.  immediately  after  the  sealing  and 
delivery,  of  these  presents  by   the   said    Ac-^ 
countant  General  of  the  said  Court  of  Chan-- 
eery,  by  his  cheque  or  note  on  the  Governor  and 
Company  of  the  Bank  of  England,  being  the 
said  sum  of  o£'3620,  raised  in  such  manner  as 
is  hereinbefore  mentioned  or  recited,  pursuant 
to  the  direction  of  the, said  order  of  the  llth  day 
of  July  last;  the  receipt  of  which  said  sum  of 
£3620  the  said  T.  M.   and  S.  D.  S.    are  to 
acknowledge  by  a  memorandum  to  be  indorsed 
on  these  presents  ;  and  of  and  from  the  same 
sum  when  paid,  a  nd  every  part  thereof,  they 

the  said  T.  M.  and  S.  D.  S.do  and  each  of 
them  doth  declare,  that  the  said  Accountant 
General  of  the  said  Court  of  Chancery,  and 
also  the  said  Lord  R.  his  heirs,  executors j  ad'' 
ministrators,  and  assigns,  and  every  of  them, 
shall  be  acquitted,  exonerated,  and  discharged 
for  ever  by  these  presents  ;  the  same  sum  of, 
being  in  full  for  the  absolute  purchase  of  the 
inheritance  in  fee^simple  in  possession  of  the 
said  hereditaments  and  premises  herein  after 
described,  and  intended  to  be.  hereby  granted 
and  released. 


ON  LEASE  A19D  RELEASE.  427 


Another  Form. 


And  in  consideration  of  the  sum  of  £  of 
lawful  money  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  current  in  Great  Britain^ 
to  the  said  well  and  truly  paid  by  the 

said  immediately  before  the  execution  of 

these  presents,  on  the  nomination  and  at  the 
instance  and  request  of  the  said  testified  by 
his  executing  these  presents,  and  in  part  of  the 
principal  monies  and  interest  now  due  and 
owing  to  the  said  on  the  security  of- the 

several  mortgages  made  to  him  as  (foresaid,  and 
in  full  for  the  absolute  purchase  of  the  fee- 
simple  and  inheritance  of  the  said  freehold  and 
copyhold  lands  and  hereditaments  hereinafter 
described,  and  hereby  released,  and  covenanted 
to  be  surrendered  or  otherwise  assured,  or  in- 
tended so  to  be,  discharged  of  and  from  the  pay- 
ment of  all  or  any  part  of  the  residue  of  the 
same  principal  money  and  interest,  or  any 
contribution  on  account  thereof;  the  receipt  of 
which  said  sum  of  £  the  said  doth 

hereby  acknowledge,  and  of  and  from  the 
same  and  every  part  thereof,  doth  hereby  acquit, 
release,  and  for  ever  discharge  the  said 
his  heirSj  executors,  administrators  and 
assigns,  and  every  of  them. 

And  these  forms  vary  with  the  circum- 
stances to  a  degree  which  will  be  as  infinite 
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as  the  transactions  of  mankind  admit — ^and 
often  the  motives  to  settle,  to  bar  intails, 
&c.  &c.  are  expressed  *as  the  consideration. 

Formerly  the  practice  was  for  each  person 
to  give  a  separate  and  distinct  acknowledg- 
ment for  the  consideratioh  paid  to  hini 
respectively. 

In '  modern  practice,  it  is  more  usual  for 
the  several  persons  to  whom  distinct  sums 
of  money  are  paid,  to  acknowledge  the 
receipt  of  the  sums  paid  to  them  respec- 
tively by  one  and  the  same  clause,  as  shewn 
in  one  of  the  forms  already  given. 

The  acknowledgment  of  the  receipt  is 
merely  a  formal.and  not  an  essential  part  of  a 
deed.  Little  or  no  advatitage  is  derived  from 
it.  The  only  real  use  of  it  is  to  enable  the 
releasee  to  plead  the  receipt,  and  the  super- 
added release  in  bar  to  any  action  for  the 
consideration  money,  (a) 

To  the  receipt  in  the  body  of  the  deed  is 
usually  added,  a  receipt  to  be  indorsed  on 
the  deed.  This  receipt  is  more  necessary 
and  useful  than  the  acknowledgment  in  the 
body  of  the  deed,  since  this  receipt  is  re- 
garded by  courts  of  equity ;  insomuch  that 
when  the  receipt  is  signed,  it  is  not  incum- 
bent on  a  future  purchaser,    unless  circum- 


■^«  I  III  — ^- 


(a)  Thurle  v.  Madison,  Styles  462. 
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stances,  as  notice,  &c.  &c.  impose  on  him 
the  duty  of  further  investigation,  to  inquire 
whether  in  fact  the  purchase  money  has 
been  paid.  On  the  other  hand,  the  want  of 
this  receipt  is  implied  notice  that  the  pur- 
chase money  remains  unpaid,  and  that  the 
lands  rcioiain  ciiarged  in  equity  With  the 
.payment  of  the  consideration. 
•  In  deeds  of  modern  date,  therefore,  care 
4shouId  be  taken  that  the  receipt  for  the 
tipnsideration  money  is  indorsed  and  signed, 
j0r  that  distinct  evidence  can  be  given  df  the 
{payment  of  the  purchase  money. 

The  want  of  this  receipt  on  deeds  of 
ancient  date,  is  not  so  material ;  especially 
if  the  possession  has  gone  with  the  deeds : 
Prom  the  length  of  time  the  payment  of  the 
consideration  money  will  be  presumed. 

Also  when  it  is  stated  in  the  recital  of 
ileeds,  that  the  consideration  has  been  paid  at 
a  former  period,  and  the  conveyance  is  in 
consideration  of  payhient  having  been  so 
made,  it  is  neither  usual  or  formal,  to  adli 
a  receipt  by  indorsement.  The  receipt  as 
acknowledged  in  the  body  of  the  deed,  or 
the  recital^  which  is  evidence  of  such  receipt, 
has  all  the  effect  m  equity^,  which  would,  be 
ascribed  to  a  receipt  by  indorsement.  The 
reason  which  introduced  the  practice  of 
indorsing  the  receipt,  does  not  apply  to  a 
case  attended  with  these  circumstances. 

It  is  well  known  that  deeds  are  frequent- 
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ly  executed  before  the  purchase  money  has 
been  paid  ;  and  in  equity,  the  payment  of 
the  money  might  be  enforced,  although  the 
receipt  of  it  be  acknowledged  in  the  body 
of  the  deed,  when  in  fact  the  payment  was 
never  made.  This  rule  of  courts  of  equity 
introduced  the  general  practice  of  indorsing 
the  receipt  on  the  deed  ;  and  the  omission 
to  indorse  the  receipt,  and  consequent  depar- 
ture from  general  practice,  is  deemed  by  a 
court  of  equity,  implied  notice  that  the 
purchase  money  has  not  been  paid.  It  is, 
however,  merely  implied  notice :  payment 
may,  therefore,  be  proved,  although  there 
be  no  receipt  for  the  money  indorsed  on  the 
deed.  Such  evidence  will  be  an  answer  to 
the  presumption  raised  in  favor  of  the  seller, 
from  the  omission  to  take  the  receipt :  and 
although  a  receipt  should  be  signed,  yet 
the  purchaser  and  the  land  he  has  pur** 
chased  while  it  remains  in  his  hands  will  be 
liable  in  equity  till  the  money  has  been 
paid.  Unless  it  can  be  made  out  as  a  fact 
that  the  lien  was  not  to  subsist,  equity  will 
affect  a  future  purchaser,  who  takes  with 
notice  that  the  purchase  money  remains 
unpaid.(a)  The  difference  between  the  two 
cases  is,  when  there  is  a  receipt  indorsed  on 
the  deed,   future  purchasers  may  rely  on 


(a)  Macreth  t.  Symonds,  15  Ves*  329. 
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such  receipt,  unless  they  can  be  affected  with 
notice,  that  the  seller  retains  an  equitable 
lien  ;  but  when  the  deed  is  expressed  to  be 
in  consideration  of  asum  of  money  paid  at  the 
time  of  the  execution,  and  no  receipt  is  in- 
dorsed on  the  deed,  or  a  receipt  is  indorsed 
and  not  signed :  this  omission,  as  it  affords 
ground  for  a  suspicion,  so  it  raises  the  pre- 
sumption, that  the  seller  retains  his  equitable 
lien.  This  omission  of  a  form  observed  in 
general  practice,  is,  in  the  view  of  a  court  of 
equity,  that  species  of  notice  which  will  inif- 
pose  on  the  purchaser  the  obligation  of  tak» 
ing  care  that  the  purchase  money  has  been 
or  shall  be  paid.  For  this  reason,  also,  it  is 
usual  in  abstracts  to  state  at  the  foot  of  the 
abstract  of  each  deed,  that  a  receipt  is  in- 
dorsed, &c.  and  by  whom  it  is  signed. 

A  very  common  method  also  of  express- 
ing the  consideration  when  paid  to  several 
parties,  used  to  be  to  insert  the  considera^ 
tion  paid  to  each  person  immediately  be- 
fore the  words  of  grant  proceeding  from 
that  person :  so  that  the  consideration  was 
expressed  in  different  clauses,  severed  by 
interposed  words  of  grant:  thus — **  The  said 
^^  in  consideration  of  hath,  &c.  and 
^^  the  said  in  consideration  of  hath, 
**  &c.^'  or  thus :  "  in  consideration  of 
^^  the  said  hath,  &c.  and  in  consideration 
''  of  the  said  hath,  &c." 
In  modern  practice,  except  in  very  par- 
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ticulftr  cases,  it  is  usual  to  jexpress  the  con^r 
sideration  in  clauses  immediately  succeeding 
each  other,  so  as  to  make  the  different 
clauses  of  grant. follow  each  other  without 
«ny  interruption  from  interposed  clauses 
respecting  the  consideration «  •  . 

Forms  are  given  in  the  examples  which 
are  exhibited^    .  .    , 

It.  is  immaterial  ill  point  of  effect,  whe«* 
ther  the  one  form  ov  the  other  form  be 
adopted  ;  the  poesent  practice  has  the  ad- 
-vantage  of  rendering  the  deed  more  formal, 
jaxid  its  objects  and .  effect  more  simple  and 
obvious. 

Besides,  a  deed  so  prepared^  is  best  adapts 
ed  to  its  recital  in  futuce  deeds,  and  to  th^ 
•detail  of  the  title,  when  it  shall  be  intro^ 
duced  into  an  abstract.  These  coosid^rar- 
•tions  ai:e  always  deserving  of  attention  to 
those  who  aim  at  utility,  and  who,  in  pre^- 
•paring  deeds,  look  to  the  future  rather  than 

-the  present. ^      .  <- 

'  In  the  testatmn  clause,  the  releasor  ought 
to  be  named  as  the  releasor  ;  and  the  words 
of  grant  ought  to  be  inserted.  If  the  release 
he  made  at  the  instance,  or  under  tlie  {Ur^«- 
ition  of  any  person,  beneficially  interested; 
isuch  directionv&c.  should  also  be  expressed; 

But  although  there  be  an  omission  of  th€ 
aiame  of  the  releasor,  yet  if,  from  the  context 
of  the  deed,  it  be,manifest  in  point  of  ihten- 
^on  whoF.  is  the  releasor^  theqmission  of  his 
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name  will  not  vitiate  the  deed.  Therefore, 
where  a  deed  was  made  between  A.  and  B. 
and  it  was  witnessed  that  in  consideration 
of,  &c.  did  grant,  &c.  to  B.  &c-  Though 
the  name  of  A.  as  grantor  was  omitted,  and 
there  was  no  blank  for  his  name,  the  court 
supplied  the  omission. 

And  as  the  court,  in  order  to  support  the 
deed,  has  supplied  the  name  of  the  grantor, 
so  it  has  rejected  the  name  of  a  person 
expressed  by  mistake  to  be  the  grantee. 

Thus,  in  Spyve  against  Topbam,{b)  there 
were  indentures  of  lease  and  release,  bear- 
ing date  the  23d  and  24th  days  of  March, 
1781,  the  release  being  of  three  parts,  be- 
tween R.  Thicksfon,  of  the  first  part,  J.  Top^ 
ham^  druggist,  of  the  second  part ;  and  G. 
Bass,  described  as  a  person  named  in  trust 
for  the  S3id  James  Topham,  of  the  third  part ; 
and    in    consideration    of    seven  hundred 
pounds  to  the  said   Tliickston  paid  by  the 
said  Tophamy  and  of  ten  shillings  to  the  said 
Thickston  mentioned  to  be  paid  by  Bass,  he 
the  said  Thickston,  did  at  the  request,  and 
by  the  direction  and  appointment  of  the 
said    Topham,     testified   as    therein     men- 
tioned, grant,  bargain,  sell,  release  and  con- 
firm unto  the  said  James  Topham  in  his  ac- 
tual possession,  &c.  and  to  his  heirs  and  as- 
signs for  ever,  two  messuages,  &c.    To  have 


i««* 


{by  3  East.  ll&« 
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and  to  hold  the  same  unto  the  said  Bass,  Im 
heirs  and  assigns :  To  the  use  of  such  per- 
son   or  persons,  and    for  such  estate    of 
estates,  and  in  such  manner  as  be  the  said 
Topham,  during  his  life,  should  by  any  deed 
appoint,  and  for  want  thereof.  To  the  use 
of  the  said  Topham  and  Bass,  and  the  heirs 
and  assigns  of  the    said  Topham   for  ever; 
the  estate  of  the  said  Bass  being  in  trust 
for  the  said  Topham,  his  heirs  and  assigns 
for  ever.      The  lease  for  a  year  was  made 
between  the  said  Thickston,  of  the  one  part, 
and  the  said  Bass,  of  the  other  part ;    and 
thereby   the   said   Thickston,  in  considera- 
tion of  five  shillings  to  him  paid  by  the  said 
Bass,  did  bargain  and  sell  to  the  said  Bass, 
his  executors,  administrators,  and   assigns, 
all   the  said  premises,    to    hold  the  same 
to  the  said  Bass^  his  executors, 'Sec.  fromr 
the  day   next  before   the  day  of  the  date 
thereof,  for  the  term  of  one  year  at  a  pep- 
per-corn rent ;  to  the  intent,  that  by  virtue 
thereof,  and  of  the  statute  for  transferring 
uses  into  possession,  he  the  said  Bass  might 
be  in  actual  possession  of  the  premises,  and 
be  thereby  enabled  to  take  a  grant  and  re- 
lease of  the  reversion  and  inheritance  there- 
K)f,  to  him  and  his  heirs ;  to  and  upon  such 
uses,  &c.  as  should  be  declared  by  the  said 
indenture  of  release. 

It  was  admitted,  that  the  only  objectioa 
to  the  defendant's  title- was  in  the  insertion 
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of  the  name  of  J.  Topham,  as  releasee,  in- 
stead of  G.  BasSy  in  the  indenture  of  24th. 
March,  1781-  The  question  for  the  court 
was,  whether  the  defendant  could  make  a 
good  title  to  a  purchaser  ?  if  he  could,  a 
verdict  to  be  entered  for  the  defendant ;  if 
not,  the  verdict  for  the  plaintiff  to  stand. 

The  case  cited  for  the  plaintiff  was  Cro. 
Eliz.  903>  4  ;  and  the  cases  cited  for  the  de- 
fendant were,  Co.  Litt.  7-  a.  Shep.  Touch* 
75.  Butler  v.  Elton,  Cary^s  Rep.  in  Cha.  122, 
and  jBr/e*  V.  Lambert ,  Alley n,  41  j  toshei^ 
that  a  grant  is  good,  although  the  name  of 
the  grantee  be  omitted  in  the  premises  of  the 
4eed,  provided  it  be  mentioned  in  the  ha*- 
bendum. 

Lord  Ellenborough^  Ch.  J.  gave  the 
judgment  of  the  court  ;  declaring  the  casea 
cited  were  perfectly  satisfactory  in  autho- 
rising the  court  to  put  a  construction  on 
the  deed,  in  support  of  it,  which  from  the 
reason  and  good  sense  of  the  thing,  the 
court  would  probably  have  done,  without 
such  authorities. 

In  Trethewy  v-  Ellesdony{c)  the  indenture 
was  made  the  20th  day  of  Septeniber,  &c] 
between  Nicholas  Cossen,  &c.  of  the  one 
part,  and  Elizabeth  Cossen,  &c.  and  Nicho'- 
lasCossen,  the  younger,  son  of  the  said  Eli* 
zabethy  of  the  other  part ;  and  it  witnessed, 

(c)  2  Ventris,  141. 
F  F  2 
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that  ^whereas  the  said  Elizabeth  Cossen  had 
given  and  surrendered  into  the  hands  of  the 
saia  Nicholas  Cossen,   one  indenture  of  lease 
of    an    annuity,   dated  the    15th  March, 
1657,  of  ten  pounds  yearly,   going  out  of 
all   that   his   barton    and    demesne   called 
Mulden,  for  a  term  yet  to  come,  as  in  and 
by  the  said  indenture  of  lease  more   fully 
aiid  at  large  appeareth,  hath  given,  granted, 
and  confirmed,  and  in  and  by  these  pre** 
sents,   doth  give,  grant,  and  confirm  unto 
the  said  Elizabeth  Cossen,  her  heirs  and  as- 
signs, by  these  presents,  one  annuity,  Bcc^ 
to  have,  receive,  and  take  yearly  the  said 
annuity  to  the  said  Elizabeth  Cossen   an4 
Nicholas  Cossen,  the  younger,  and  the  survi- 
vor and  sur\4vors   of  them  at    the    usual 
feasts,  &c. 

And  it  was  argued  for  the  plaintiff,  that 
there  was  no  sufficient  grant  by  this  inden- 
ture ;  for  it  is  said  to  be  made  between 
Nicholas  of  the  one  part,  and  Elizabeth  and 
Nicholas  Cossen,  junior,  of  the  other  part, 
and  then  recited  the  surrender  of  a  former 
grant ;  after  which  came  these  words,  "  hath 
'^  given  and  granted,  and  by  these  presents 
•*  doth  give  and  grant,  &c.''  and  no  grantor 
named. 

But  the  court  were  of  opinion  as  to  the 
matter,  that  it  was  a  good  grants  the  in  den* 
ture  being  between  Nicholas  Cossen^  of  the 
one  part,  and  EUxabeth  of  the  other  part ; 
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and  then  after  a  recital  saith^  ^^  hath  given 
*'  and  granted  to  Elizabeth,  &c/'  that  must 
be  taken  that  Nicholas  Cossen  hath  given 
and  granted* 

The  usual  words  of  grant  in  this  assur- 
ance are  as  to  trustees^  '^bargain,  sell,  and 
"  release/*  and  as  to  persons  beneficially  in- 
terested as  owners,  *^  grant,  bargain,  sell^ 
**  release,  and  confirm/* 

The  formal  and  more  efficient  words  arc 
**  release  and  confirm/'  Either  of  these  ex- 
pressions will  be  effectual  for  the  object  to 
be  attained :  even  if  both  these  words  should 
be  omitted,  either  o£  the  other  words  would, 
it  is  apprehended,  enable  the  grantee,  being 
the  owner  of  a  particular  estate  capable 
of  enlargement,  to  plead  the  deed  as  a  re- 
lease* 

When  the  grant  is  made  at  the  request  or 
under  the  direction,  &c.  of  any  person,  the 
request,  &c.  are  generally  introduced  in  this 
form : — 

*'  The  said  at  the  instance  and  re* 

quest,  and  by  the  direction  and  appoint- 
ment of  the  said  A.  B.  and  with  the  pri- 
**  vity,  consent,  and  approbation  of  the 
*^  said  C.  D.  testified  by  their  respectively 
^^  executing  these  presents,  hath  granted, 
^*  &c.andby  these  presents,  doth,  8cc" 

Formerly  it  was  usual  to  repeat  this 
clause  after  the  words  of  grant  in  the  past 
and  also  in  the  present  tense« 


cc 

4i 
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But  by  adding  the  words  of  direction, 
&c.  immediately  before  the  words  of  grant 
in  the  past  tense,  the  language  of  direction, 
&c.  equally  governs  the  words  in  the  present 
tense. 

This  is  then  the  more  neat,  and  now  the 
more  usual  mode  of  introducing  the  clause 
of  direction,  &c.  It  avoids  a  repetition, 
which  is  always  ungraceful  to  those  who  read 
legal  instruments.  ^    . 

•  When  there  are  several  grantors,  the 
clause  of  grant  is,  in  more  correct  practice, 
introduced  by  words  of  joint  and  several 
grant,  viz.  the  said  A.  B.  C.  D.  and  E.  F. 
have,  and  each  and  every  of  them  hath 
granted,  &c.  and  by  these  presents  do,  and 
each  and  every  of  them  doth,  &c.  And 
frequently  different  grantors  are  arranged 
in  classes,  so  as  to  shew  the  different  cir- 
cumstances under  which,  and  the  different 
characters  in  which,  the  graiitors  act.  A  com- 
plex forrn  is  added,  as  best  illustrating  the 
utility  and  even  the  object  of  this  arrange- 
ment. In  exercising  powers  given  to  several 
piersons  jointly,  no  words  of  severance,  as 
in  the  case  of  a  joint  and  several  grant,  are 
used. 

In  this  clause  also,  the  releasee  ought  to 
be  named.  .  This  is  proper,  though  not  ab- 
solutely necessary.  It  was  formerly  the 
opinion,  that  though  a  .grant,  might  be 
good  without  an  habendum,  an  habendum 
cowld  not  be  good  without  a  grant.    As  far 
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as  respects  the  grantee,  the  law  to  be  col- 
lected .  from  Spyve  y.  Topha77i,{d)  and  the 
cases  there  cited,  is,  that  though  the  gran- 
tee be  not  named  in  this  part  of  the  deed, 
or  though  some  other  person  be  named  by 
mistake,  yet  the  grant  will  be  good,  if  from 
the  context,  and  in  particular  the  haben- 
dum, .  &c,  the  intended  grantee  *  can  be 
ascertained  beyond  all  reasonable  doubt ; 
and  if  the  graiit  be .  to  several,  and  some 
of  them  only  are  capable  of  taking,  the 
grant  will  be  good  to  those  alone  who  are 
capable. 

It  is  also  usual  to  express  in  this  clause 
the  words  of  limitation  when  an  estate  in 
fee  is  to  be.  conveyed.  This  is  only  a  for- 
mal part  of  the  deed,  nor  is  it  necessary 
when  there  is  an  habendum,  since  the  ha- 
bendum is  in  point  of  law  the  proper  part 
of  the  assurance  for  introducing  the  words 
pf  limitation.  It  is  the  office  of  the  pre- 
mises to  name  the  grantee,  and  describe 
phe  parcels,  and  of  the  habendum  to  limit 
the  estate- 

But  it  may  be  observed,  that  if  the  ha- 
bendum be  inconsistent  with  the  grant  in 
the  premises,  the  grant  in  the  premises  will 
prevail,  and  the  habendum  be  rejected. (e) 


{i)  3  East.  1T5. 

(e)  Sheppard*8  Tonchstone,  08. 

Auditor  King's  case,  cited  S  Rep.  56. 
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Therefore,  if  a  grant  be  made  to  A.,  and 
his  heirs ;  habendum  to  him  for  his  life^  or 
to  him  and  his  executors  for  years ;  the 
grant  will  prevail^  and  the  habendum  be 
rejected. 

Whenever  the  grant  in  the  premises  can 
be  rendered  consistent  with  the  limita«> 
tions  in  the  habendum,  the  words  in  the 
grant  will  be  qualified  by  the  words  in  the 
habendum.(y")  The  rule  is,  that  where  a 
deed  speaks  by  general  words,  and  after- 
wards descends  to  special  words,  if  the  spe* 
cial  words  agree  to  the  general  words,  the 
deed  shall  be  intended  according  to  the 
special  words. (^) 

Thus  if  a  grant  be  to  A.  and  his  heirs, 
habendum  to  him  and  the  heirs  of  his 
body,(/4)  or  habendum  to  him  and  his  heirs, 
during  the  life  of  some  other  person  or  se*** 
veral  persons:  in  the  former  case  only  an 
estate  tail,  and  in  the  latter  case,  only  an 
estate  for  life  or  lives  will  pass,  because  in 
both  these  instances,  the  word  "  heirs,'^  in 
the  habendum^  is  rendered  consistent  with 
the  word  "  heirs^'  in  the  grant.(i) 


— — ♦- 


(/)8Rep.l54,  b. 

(fir)  7  Edw.  8.  Mortimer's  case,  8  Rep.  154,  b. 

(A)  Co.  Lit  21. 

8  Co.  154. 

Moor  87. 

Cro.  Jac.  476. 
(t)  Grant  to  two,  babendam  to  (Hie  for  life,  remaiuder  to 
another^  Shep.  Touch,  109. 

Co.  Litt.  183. 
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And  when  the  grant  and  the  habendum 
import  the  gift  of  different  estates^  as  a 
grant  to  B.,  and  the  heirs  of  his  body^ 
habendum  to  him  and  his  heirs^  an  estate 
in  tail  will  pass  by  the  grant  in  the  premises^ 
and  the  remainder  in  fee  will  pass  by  the  ha* 
bendum*(il;) 

It  would  have  been  the  reverse  if  the  grant 
had  been  to  A.  and  his  heirs^  habendum  to 
him  and  the  heirs  of  his  body»  for  the  haben* 
dum  would  have  qualified  the  grant. 

So  the  habendum  may  destroy  the 
effect  of  the  grant,  and  render  void  a  deed 
which  without  the  habendum,  would  have 
been  good :  as  when  a  grant  is  made  to  A. 
for  his  life,  or  to  A«  and  his  heirs,  with* 
out  any  habendum,  (/)  the  grant  may  ope-» 
rate  according  to  the  intention  of  the 
parties ;  but  by  the  addition  of  an  haben-* 
dum.  To  hold  from  a  day  to  come^  or  from 
an  events  thus  importing  to  pass  an  estate 
of  freehold  under  the  rules  of  the  common 
law,  and  to  comnlence  in  future,  which  is 
contrary   to  the  rules   of    that   law,    the 


mm 


{k)  2  Co.  55. 

Hob.  171. 

Cro.  Eliz.  254. 

9  Co.  476. 

8  Lev.  939. 
(/)  Co.  Litt.  21,  a. 

8  Rep.  IM,  a. 

Shep,  Tottch.  IQft 
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habendum  will  destroy  the  effect  of  the 
grant,  and  the  deed  cannot  operate  either 
under  the  grant,  or  under  the  haben- 
dum.(m)  Also  the  habendum  may  regulate 
and  modify  the  language  of  the  grant,  as 
in  the  instance  of  a  grant  to  two,  habendum 
to  one  for  life,  remainder  to  another  in  tail 
or  in  fee ;  and  in  the  instance  of  a  grant  to 
two  persons  of  lands,  habendum,  one  moiety 
to  one  in  fee,  and  the  other  moiety  to  the 
other  in  fee. 

As  it  is  the  proper  ofl&ce  of  the  premises 
of  a  deed  to  name  the  grantee,  and  of  the 
habendum  to  limit  the  estate,  it  is  highly 
expedient  to  observe  this  regulation,  so  as  to 
introduce  the  limitation  of  estate  into  the 
habendum  without  attempting  to  express 
the  estate  in  the  premises.  General  conve- 
nience enforces  this  regulation.  It  facili- 
tates practice ;  it  aids  the  judgment ;  it 
assists  the  memory  ;  it  enables  men  of  ex- 
perience to  iperform  their  duty  with  dispatch 
and  with  judgment.  And  each  of  these 
considerations  is  of  importance  to  the  pub- 
lic as  well  as  the  individual  practitioner. 

3dly,  The  lease  for  a  year  is  generally  re- 
cited in  this  part  of  the  release.     Some- 


(m)  Baldwin's  case,  2  Rep.  23. 

Shep.  Touch.  169. 

1  Inst.  183. 
(»)  Buckler's  case,  2  Rep.  55.  Ist  resolution, 

Hogg  V.  Cross,  Cro.  Eiiz.  8^* 
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tim^s,  though  not  veiy  frequently,  it  is  re- 
cited after  the  clause,  "  All  the. reversion/* 
It  is  immaterial  in  what  part  of  the  deed 
this  recital  is  introduced.  But  as  it  is  more 
generally  expected  to  find  this  clause  in 
this  part  of  the  assurance,  there  is,  with  a 
view  to  practice  and  professional  habits,  a 
convenience  in  having  it  inserted  in  this  part 
of  the  deed. 

It  is  observable  also,  that  the  recital  is 
only  a  formal  and  not  an  essential  part  of 
the  release  ;  for  if,  in  point  of  fact,  there  be  a 
lease,  it  is  of  no  consequence  that  the  reci- 
tal is  omitted.  The  object  of  the  recital  is 
to  make  it  evidence  of  the  lease  as  against 
tha  releasor,  and  those  who  claim  under 
him. 

.  In  practice  it  is  doubted  by  some  gentle- 
men of  experience,  whether  this  recital 
operates  by  way  of  evidence  or  estoppel ;  and 
those  who  think  that  it  operates  by  way  of 
estoppel,  contend,  that  in  recovery  deeds,  and 
as  against  the  issue  in  tail,  or  the  persons  in 
remainder  or  reversion,  the  recital  cannot  be 
used,  since  persons  of  this  description  claim 
under  the  original  donor,  and  are  not  bound 
by  estoppel.  But  considering  the  recital  as 
evidence  only,  and  not  as .  estoppel,  there 
4pes  not  seem  to  be  any  well  founded  rea'- 
son  against  the  admission  of  this  evidence, 
in  a  question  in  which  the  issue  are  con- 
cerned, or,  as  in  the  case  of  recovery  deeds, 
the  reversioners  or  remaiader-^men  are  in- 
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terested.  There  is  an  incongruity  in  admit* 
ting  that  the  release  is  operative  at  the  time 
of  suffering  the  recovery,  and  inoperative 
at  a  future  day^  under  the  same  identical 
evidence. 

In  Fordv.  Lord  Greify{o)  it  was  resolved 
that  the  recital  of  a  lease  in  a  deed  of  re« 
lease,  is  good  evidence  of  a  lease  against  the 
lessor,  and  those  that  claim  under  him.  In 
Salkeld,  there[is  a  report  of  the  same  case.(p) 
There  is  the  qualification,  that  as  to  others 
it  is  not  evidence,  without  proving  that 
there  was  such  a  deed,  and  that  it  has  been 
lost  or  destroyed. 

The  cases  on  this  point  with  their  dis- 
tinctions will  be  found  in  Com.  Dig.  Evid. 
B.  5. 

By  an  act  of  parliament  in  Ireland,  a 
recital  of  a  lease  for  a  year  is  conclusive 
evidence  of  such  lease,  and  no  lease  is  pre- 
pared. In  some  of  the  West  India  islands 
also,  and  particularly  in  Jamaica^  no  lease 
for  a  year  is  used. 

When  a  recital  of  a  lease  for  a  year  is  in- 
troduced, it  should  be  in  this  form  ; 

In  the  actual  possession  of  the  said 
now  being,    in  virtue  of  a  bargain   and  sale 
thereof  made  to  him  btf  the  said 
in    consideration   of  five  shillings,    paid    to 


(o)  6Mod.  44. 
(pj  1  Salk«  285. 


ON  LEASE  AND  RELEASE.  445 

each  of  them  by  the  said  ,  by  inden^ 

fure,  bearing  date  on  the  day  next  before  the 
day  of  the  date,  and  executed  before  the  exe^ 
cution  of  these  presents  for  one  whole  year,  to 
be  computed  from  the  day  next  before  the 
day  of  the  date  of  the  same  indenture  afbar-* 
gain  and  sale,  and  by  force  of  the  statute 
made  for  transferring  uses  into  possession. 

Or  it  should  be  with  such  variations^  as 
the  circumstances  of  the  case  may  re- 
quire. It  should  express  by  whom  and  to 
whom  the  bargain  and  sale  is  made,  and  on 
what  consideration ;  and  that  by  force  of 
the  statute  of  uses  the  grantee  is  in  the 
actual  possession. 

The  expression^  however,  that  the  grantee 
is  in  the  actual  possession,  is  not  strictly 
correct.  The  bargain  and  sale  gives  the 
estate  only,  not  the  possession.  Any  lan- 
guage which  shews  that  the  grantee  has 
a  vested  estate  for  one  year,  will  be  more 
correct ;  but  an  attempt  to  change  the  pre- 
sent form,  would  meet  with  opposition^  and 
would  not  be  productive  of  any  benefit,  ex- 
cept under  the  rule,  qui  bene  distinguet  bene 

docet. 

Let  it  also  be  observed,  that  when  a  con- 
veyance is  made  by  a  corporation  by  lease 
aiul  release,  and  the  lease  is  perfected,  as  in 
prudence  it  ought  to  be  by  entry,    the  re- 
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cital  in  the  release  of  the  lease  for  a  year 
should  advert  to  and  notice  the  entry,  in-» 
stead  of  referring,  as  is  usual  in  ordinary 
cases,  to  the  statute  of  uses.  The  declara- 
tion also  at  the  end  of  the  lease  for  a  year, 
instead  of  being  in  the  common  form, 
should  state  that  the  demise  is  made  to  the 
intent  that  by  virtue  of  these  presents,  and 
an  entry  to  be  made  by  force  of  tlie  grant 
or  demise  hereby  made^  the  said 
(the  grantee)  may  be  in  actual  possession, 
&c.(p) 


4thfy,  Of  the  Parcels. 

No  part  of  a  deed  requires  more  atten- 
tion than  that  which  contains  the  parcels. 

In  all  cases,  care  should  be  taken  that 
all  the  lands  intended  to  pass,  are  includ- 
ed; and  that  no  lands  are  included  except 
those  intended  to  pass ;  and  the  lease  and 
release  should  severally  contain,  either  in 
words,  or  in  substance,  precisely  the  same 
parcels:  general  or  comprehensive  terms,' 
should  receive  minute  attention,  to  guard 
against  mistakes  in  this  particular. 


ip)  Buckler's  caae,  2  Hep.  55.  Ist  Resolution* 
Hogg  V.  Cross,  Cro«  Eliz*  254. 
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At  law  no  more  will  pass  than  is  well 
described ;  and  all  that  is  described,  and 
that  the  grantor  is  competent  to  convey, 
will  pass. 

As  between  a  seller  and  his  heirs,  and:  a 
purchaser  and  his  heirs,  a  court  of  equity 
will  correct  any  error,  by  supplying :  the 
omission  of  any  parcels  by  mistake,  or  de- 
creeing a  reconveyance  of  parcels  included 
in  the  conveyance,  but  not. intended  to 
pass. 

But(^)  the  issue  in  tail,  or  persons  in 
remainder,  are  not  bound  to  supply  any 
omission.  This  is,  often,  relevant  and  ^mate- 
rial, in  regard  to  the  effect  of  recovery 
deeds. 

In  general,  it  is  right  to  adopt  the  de- 
scription contained  in  the  former  deeds,  un- 
less on  account  of  a  division  of  an  entire 
thing,  as  a  manor  or  farm,  into  parcels,  such 
description  would  be.  irrelevant.-  \When 
such  subdivision  takes  place,,  the  new;  de- 
scription should  be  made  as  simple  as  may 
be,  and  the  attention  should  be  directed 
to  select  those  circumstances  of  description 
which  will  distinguish  the  property  from  any 
other. 

After  enumerating  the  parcels  by  their 
denomination,     as   a     manor,     farm,    &q«. 


■— "WF^ 


[q)  In  a  conveyance  by  tenant  in  tail. 


448  ON  LEASE  AND  RELEASE. 

the  leading  circumstances  of  description 
are  numbers^  quantities^  name^  local  situa-' 
tion^  as  to  townships  parish^  &c.  occupa- 
tion, rent,  abuttals,  or  boundaries,  or  the 
like ;  and  in  case  any  words  are  used  in  re- 
ference to  a  former  description,  these  words 
should  make  the  reference  as  clearly  and 
distinctly,  and  at  the  same  time  as  simply 
as  may  be.  Complexity  and  accumu- 
lation of  description  should  be  studiously 
avoided. 

In  general,  descriptions  which  depend  on 
words  of  reference  involve  too  much  lan- 
guage, and  accumulate  description  on  de- 
scription, until  they  have  rendered  the 
description  so  complex,  as  to  be  hardly  in- 
telligible :  at  all  events,  to  be  intelligible 
only  by  a  great  exertion  of  the  mind,  and 
a  minute  comparison  between  the  words 
of  reference  and  the  different  circumstances, 
facts,  &c.  brought  within  the  compass  of 
the  terms  of  reference  ;  and  frequently  an 
error  in  any  one  branch  of  the  descrip* 
tion  will  destroy  the  effect  of  the  grant, 
since  the  *  description  cannot  be  made  out 
by  evidence. 

When  a  new  description  is  adopted,  it  is 
prudent  to  take  the  most  obvious  circum-* 
stances  of  certainty,  as  the  foundation  and 
ground-work  of  the  description :  thus, 
^^  All  that  messuage^   tenement^  and  farm. 
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called         ,  situate  in  the  parish  of        , 

in  the  county  of  :  which  said  heredi* 
^^  taments  do  consist,  &c.  or  do  contain^ 
**  &c.  and  were  formerly  the  inheritance, 
*^  &c.  or  were  late  in  the  occupation,  &c/* 

The  advantage  of  adopting  this  mode  is, 
that  the  subsequent  part  of  the  description 
is  independent  of  the  former  part  of  it,  and 
therefore  though  the  subsequent  circum- 
stances of  description  may  be  erroneous, 
this  error  will  not  vitiate  the  grant,  since 
that  which  is  certain  of  itself,  cannot  be 
destroyed  by  that  which  is  uncertain,  false, 
or  insensible.  And  it  is  a  general  rule, 
that  when  the  first  and  material  circum* 
stances  of  the  description  are  true,  a  false 
addition  does  not  affect  the  validity  of  the 
grant,  (r)  The  maxims  zxe^  falsa  demonstra^ 
tio  non  nocet :  nil  facit  error,  nominis  cum 
de  persona  {ov  de  re)  constat.  Veritas  nominis 
tillit  error  em  demonstrationis. 

When  circumstances  of  demonstration 
are  added  to  a  description  which  is  cer- 
tain, the  sole  object  is  to  distinguish  the 
particular  lands  from  others,  to  which  the 
description  might  otherwise  apply  ;  or  to 
express  the  intention  of  the  parties  respect- 
ing the  quantities,  &c,  or  to  give  a  history 


(r)  Bacon*6  MaxioiSy  No.  13  and  25. 
Shep.  Touch.  246. 
And  see  Doe  v.  Greathead,  8  East,  01  • 

VOL.  II.  G  G 
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of  the  deduction  of  the  title,  from  owner 
to  owner ;  or  to  connect  the  title  under 
the  deed  in  preparation,  with  the  title  un- 
der former  conveyances,  wills,  &c. 

In  general,  purchasers  are  very  anxious 
to  have  a  new  description  of  the  parcels 
they  purchase,  so  as  to  adapt  the  descrip- 
tion to  the  present   circumstances  of  the 

property. 

This  is  done  in  one  of  two  modes,  either, 
1st,  By  describing  the  parcels  by  their 
old  description,  and  then  adding  a  decla- 
ration to  this  effect,  "  Which  said  mes- 
"  suages,  &c.  are  now  better  known  or 
*^  distinguished  by  the  several  names,. 
"  quantities,  and  other  certainties  herein- 
'*  after  mentioned,  that  is  to  say,  All,  &c/' 
or,  2dly,  The  modern  description  is  first 
inserted,  and  this  is  the  more  correct  form  : 
and  then  a  declaration  to  this  effect  is  add- 
ed, "  Which  said  are  the  same 
^*  as  were  comprised  in  certain  indentures, 
^'  &c.  and  were  there  described  as,  &c." 
(here  insert  the  old  description^) 

But  this  object  is  frequently  more  con-r 
cisely  and  more  neatly  attained  by  the 
mode  of  referring  to  the  parcels  in  the  re- 
citals of  former  conveyances  :  for  instance,. 
a  recital  that  by  indentures  of  lease  and  re- 
lease, bearing  date,  &c,  and  made,  &c.  all, 
&c.  either  taking  the  parcels  fully,  with  the 
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additional  clause,  ^'  which  said  messuages, 
"  &c.  are  the  same  messuages,  &c.  as  are 
^'  hereinafter  described,  and  hereby  released, 
*'  &c/'  or  which  is  still  preferable,  ^'divers 
*'  messuages,  &c.  therein  particularly  men-* 
"  tioned  and  described,  being  the  same 
'^  messuages,  &c.  as  are  hereinafter  describ- 
*^  ed,  and  hereby  released,  &c,  or  (as  the 
^^  circumstances  require)  comprising  among 
*^  them  the  messuages,  &c.  hereinafter  de- 
*^  scribed,  &c/^ 

In  modern  practice,  schedules  for  the  de- 
scription of  parcels  are  made,  as  will  after- 
wards be  noticed,  the  means  of  simplify- 
ing the  form  and  the  language  of  deeds.. 

The  general  rule  is,  that  there  must  be 
a  sufficient  certainty  of  the  lands  conveyed  ; 
and  if  there  be  an  uncertainty  respecting 
the  parcels,  the  deed  will,  as  to  these  par- 
cels, and  so  far  as  the  uncertainty  exists, 
be  void. 

The  rule  of  law,  however,  is,  that  *^  cer-^ 
'^  turn  est  quod  cerium  reddi  potest  J^  For  this 
reason  it  is  immaterial  whether  this  cer- 
tainty be  in  the  deed  as  a  substantive  or 
independent  description,  or  depends  on  a 
reference  to  some  other  deeds,  or  to  facts 
or  other  circumstances:  and  the  descrip- 
tion may  be  by  a  reference  to  a  description 
contained  in  other  deeds,  as  ^'  all  those  mes- 
^*  suages,  &c.  which  were  comprised  in  cer- 
^^tain  indentures,  bearing  date,   &c.   and 

o  G  2 
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**  thereby  conveyed,  &c.  to  and  to   the  use 

"  of,  &€/' 

But  this  is  an  inconvenient  and  objec- 
tionable mode  of  description,  since,  in  or- 
der to  give  application  to  the  language  of 
the  deed,  and  the  certainty  of  the  parcels, 
the  deeds  themselves  to  which  the  refe- 
rence is  made,  must  be  produced  and 
proved  ;  at  least  in  the  cases  of  titles,  de- 
pending on  modern  deeds. 

In  the  case  of  a  reference  to  ancient 
deeds,  perhaps  evidence  that  the  lands  have 
been  held  under  the  deeds  to  which  the  re-» 
ference  is  made,  would  be  received,  with- 
out proving,  or  even  producing  the  ancient 
deeds ;  and  the  objection  does  not  exist, 
when  the  deeds  containing  the  reference, 
are  indorsed  on  the  deeds  containing  the 
description  to  which  reference  is  made. 

The  objection  also,  is  in  a  great  measure, 
if  not  wholly  obviated,  in  most  instance5> 
by  a  previous  recital,  which  contains  a  de- 
scription of  the  parcels,  and  thus  as  be- 
tween the  parties  contains  a  positive  cer- 
tainty, except  so  far  as  the  issue  in  tail,  or 
persons  in  Remainder  may  be  affected  by 
the  question.  On  this  point  the  observation 
applied  to  the  recital  of  a  lease  for  a  y^ar, 
in  the  release,  will  be  equally  relevant  to 
any  other  recital.  The  observation  of 
Loi^d  Chifef  Justice  Holt,  applicable  to^  this 
point,  and  it  embraces  a  general  rule;  is. 
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^*  a  general  recital  is  not  an  estoppel,    but 
**  the  recital  of  a  particular  fact  is.^'  {s) 

Nor  is  the  objection  of  so  much  force 
when  the  description  refers  to  a  Jhct  capa- 
ble of  proof,  as  a  descent,  seisin,  occupa- 
tion, and  the  like. 

As  often  as  there  are  various  recitals  in 
a  deed,   with   reference  to  a   deduction  of 
the  title  to  different  parcels,  the  more  sim- 
ple, neat,  and   accurate  mode  is,  to  insert 
the  parcels  comprised    in    each   class    of 
deeds,  in  a  distinct  schedule,  and  to  make  a 
reference  from  time  to  time  in  the  recital, 
and  also  in  the   grant  to  the  appropriate 
schedule :  thus  the   recital  will   be   to  this 
effect :  "  Whereas  by  indentures,  &c.  bear- 
/'  ing  date,  &c.  and  made,  &c.  sXl,  &c.  which 
'^  are  comprised  and  described  in  the  first 
^'  schedule  to  these  presents,     with    their 
**  rights,  members,  and  appurtenances,  were 
^^  assured,  &c."     Or  when  the  circumstan- 
ces require  it,  the   recital  will  assume   this 
form  :  "  Whereas,  by  indentures,  &c.  bear- 
"  ing  date,  &c.  and  made,   &c.  divers  here^ 
^*  ditaments,  and  among  them,  all  those,  &c. 
**  comprised  in  the  first  schedule  to  these 
"  presents,  were  assured/^    And  then  the 
schedule  will  omit  all  the   parcels  in  the 
recited  deeds,   except  those  which  are  the 


{s)  1  Shower,  57. 

Salter  v.  Kidley,  cited  1  Saund.  S.  Holt.  210. 
1  lost.  52. 
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subject  of  the  deed  under  preparation .  The 
other  recitals  will  proceed  in  like  manner, 
adapting  the  recital  to  the  circumstances. 

The  grant  will  be  by  words  of  reference 
to  the  description  in  the  schedules,  and  will 
be  governed  by  the  intention  of  the  parties. 
In  general,  it  will  be  to  this  effect:  ''  All 
*'  those,  the  messuages,  &c.  which  are  mei>- 
*'  tioned  and  described  in  the  first,  second, 
*'  and  third  schedules,  in  these  presents, 
*'  and  every  part,  &c.^' 

In  case  the  general  words  proper  for  the 
parcels  in  each  schedule,  are  added  in  that 
schedule,  then  the  reference  will  be  to  the 
rights,  members,  and  appurtenances,  by 
general  words  thus:  after  the  words  "  every 
^^  part  and  parcel  of  the  same,^'  adding, 
"  with  the  rights,  members,  and  appur- 
'*  tenances  ;'^  but  when,  as  more  frequently 
happens,  the  general  words  are  not  inserted 
in  the  schedule,  the  general  words  should 
be  introduced  into  the  body  of  the  deed,  in 
the  same  manner  and  in  the  same  form,  as  if 
the  description  of  the  parcels  had  been  in- 
serted in  the  body  of  the  deed,  in  the  clause 
containing  the  grant* 

While  adverting  to  this  subject  it  will  be 
proper  also  to  notice,  that  sometimes  the 
ancient  description,  and  sometimes  the  mo- 
dern description  is,  for  convenience  thrown 
into  a  schedule,  instead  of  being  contained 
in  the  body  of  the  deed.  Simplicity,  and 
a  desire  to    keep  the  deed  in  a   state  to 
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be  intelligible^  with  greater  ease,  are  the 
objects  in  view ;  and  no  persons,  except 
those  who  have  had  experience  on  this 
subject,  can  fully  appreciate  the  practical 
convenience  of  these  and  the  like  arrange- 
ments.  One  caution,  however,  which  is 
rarely  observed,  is  deserving  of  notice  in 
this  place  ;  whenever  there  is  one  descrip- 
tion dependent  on  another,  or  connected 
with  it,  care  must  be  taken  to  guard  against 
any  omission  which  may  be  found  in  the 
eflfective  description ;  and  with  that  view, 
there  should  be  added  some  words  of  re- 
ference to  embrace  the  lands  contained  in 
the  modern,  or  in  the  ancient  description 
to  which  reference  is  made,  either  for  iden- 
tity, or  for  greater  certainty :  for  instance^ 
supposing  the  conveyance  to  be  of  "all 
"  those  lands  heretofore  described,  as  ;" 
with  a  reference  to  them,  as  "  now  better 
**  known  or  distinguished  by  the  names  of 
**  ;"  or  the  grant  is  of  "  all  those  now 
^^  called  ;    which  said  ,  were 

^'  formerly  described  as  or  were  for- 

"  merly  known  by  the  names,  &c.  contain- 
^*  ed  in  the  schedules;"  in  each  of  these  in- 
stances there  should  be  ulterior  words  of 
description,  for  the  purpose  of  compre- 
hending, as  the  case  may  require,  any  par- 
cels contained  in  the  ancient  or  the  modern 
descriptions,  which  may  not  have  been 
effectually  comprised  by  the  efficient  part 
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of  the  description.  Such  additional  clause 
may  be  in  these  terms,  or  to  this  effect ; 
"  And  all  other  the  messuages,  &c.  which 
*^  are  comprised  or  described  in  the  sche- 
dules to  these  presents,  and  not  herein- 
before released  or  other wiije  assured  ;^'  or, 
"  All  other  the  messuages,  &c.  comprised 
'^  in  the  description,  lastly  hereinbefore 
*^  contained,  and  not  hereinbefore  releas- 
*^  ed  or  otherwise  assured  .^^  The  neces- 
sity, or  at  least  the  expediency  of  such 
additional  clause  of  description,  arises  from 
the  consideration,  that  an  additional  de- 
scription referred  to  for  the  purposes  mere- 
ly of  certainty  or  of  identity,  cannot  give 
to  the  terms  of  description  any  effect  be- 
yond their  own  genuine  import ;  conse- 
quently the  circumstances  of  identity  or 
description  cannot  be  made  to  comprehend 
lands  which  are  clearly  and  beyond  all 
doubt  omitted. 

For  example,  suppose  three  farms  are 
intended  to  be  conveyed,  and  they  are  call- 
ed A.,  B.,  and  C,  and  were  formerly  de- 
scribed as  D.,  E,,  and  F. ;  and  the  grant  is 
of  all  those  farms  called  A.  and  B.,  and  the 
reference  is,  by  these,  or  the  like  terms, 
*^  which  said  farms  were  formerly  called, 
''  D.,  E.,  and  F.''  It  is  obvious,  that  this 
demonstration  or  addition  is  false ;  and  it 
is  apprehended  that  the  false  demonstra- 
tion or  addition  cannot  extend  the  words 
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of  description  in  the  grant  beyond  their 
actual  import,  since  it  is  as  probable  that 
the  farm  C .  may  have  been  omitted  out  of 
the  grant  by  design,  as  that  the  farm  F. 
may  have  been  inserted  in  the  enumeration 
of  the  circumstances  of  demonstration  with 
an  intention  to  include  it. 

In  assignments  of  leaseholds  the  prevail- 
ing practice  is  to  introduce  the  parcels 
in  the  recital  of  the  lease  ;  but  in  convey- 
ances of  the  inheritance,  it  is  always  desira- 
ble,  when  the  circumstances  will  admit  of 
that  arrangement,  to  introduce  the  descrip- 
tion of  the  parcels  into  the  operative  part 
of  the  deed. 

But  even  in  conveyances  in  fee,  particu- 
larly in  re-conveyances  by  trustees  or  mort- 
gagees, it  is  common  to  insert  the  parcels 
in  the  recital,  and  to  convey  them  by  words 
of  reference  to  the  description  in  the  re- 
cital.' 

Trustees  and  mortgagees  frequently  ob- 
ject, under  the  advice  of  cautious  practi- 
tioners, to  convey  by  any  other  description 
than  the  identical  description  contained  in 
the  deeds  of  conveyance  to  them,  or  those 
under  whom  they  claim.  In  such  cases,  it 
is  adviseable  to  add  to  that  description, 
words  to  comprise  lands.  Sec.  which  have 
become  subject  to  the  same  uses,  since 
the  creation  of  the  trust  or  mortgage  ;  thus, 
^'  All  messuages,  &c.  which  by  exchange^ 
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the  parcels  which  are  sold,  and  are  to  be 
assigned  are  described  either  in  the  recital 
of  the  purchase  deeds,  or  some  other  recital, 
or  stated  in  a  schedule,  and  the  assignment 
will  be  made  of  ''  all  such  and  so  many 
'^  and  such  part  of  the  hereditaments  com- 
*'  prised  in  the  said  indentures  of,  &c.  and 
'*  thereby  demised,  &c,  as  are  comprised  in 
**  the  said  hereinbefore  recited  indentures,^^ 
or  according  to  the  circumstances  '^  in  the 
"  schedule  hereunder  written,  or  hereunto 
**  annexed  ;'^  or  some  other  terms  of  refer- 
ence adapted  to  the  circumstances  of  the 
cases  should  be  used. 

At  other  times  the  parcels  to  be  conveyed 
are  described  fully  in  the  operative  part  of 
the  deed ;  and  words  of  qualification  to  this 
effect  are  added :  '^  or  such  and  so  many  and 
^'  such  parts,  &c.  of  the  said  messuages,  &c. 
*'  as  are  comprised  in  the  said  term,  and  be- 
"  came  vested  in  the  said,  &c/^  either  by  the 
means  aforesaid,  or  any  other  means. 

For  a  variety  of  forms  of  this  sort,  see 
the  precedents  to  be  introduced  into  the 
next  volume. 

In  deeds  of  partition  and  settlement  it  is 
usual  to  have  a  general  description  in  the 
operative  part  of  the  deeds,  and  a  more  de- 
tailed and  minute  description  in  the  decla- 
ration of  us6s.  This  becomes  necessary 
when  by  reason  of  a  new  arrangement  of 
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the  parcels  into  fkrms,  &c.  the  old  descrip- 
tion is  inapplicable  to  the  allotments. 

A  preferable  mode  seems  to  be  to  allot 
the  lands,  and  describe  the  lands  in  each  al- 
lotment fully  in  a  separate  schedule,  and  to 
convey  all  the  lands  comprised  in  the  sche- 
dules ;  and  then  to  declare  the  use  of  the 
lands  in  the  different  schedules,  according 
to  the  agreement  of  the  parties ;  by  ap- 
propriate references  to  those  schedules. 

When  exchanges  have  taken  place  either 
under  acts  of  parliament  or  under  other  au« 
thorities,  it  is  common  to  grant  the  parcels 
by  their  old  description,  and  to  add  an  ex- 
ception of  all  the  lands  which  have  been 
taken  from  the  grantor  under  the  allot-* 
ments,  and  to  grant  by  general  words,  or  a 
particular  description,  all  the  lands  which 
have  been  allotted  to  him. 

To  the  particular  description  should  be 
added  the  general  words  of  "  all  messuages, 
**  &c.^'  or  '*  all  houses,  &c.''  or  "  all  ways, 
^^  &c.''  adapted  to  the  particular  parcels. 

And  when  the  words  of  description  used 
in  the  deed  under  preparation  embrace, 
under  a-  collective  name,  or  general  denomi- 
nation, more  lands  than  are  intended  to  pass, 
there  should  be  an  exception  of  such  of  the 
lands,  &c.  as  are  not  intended  to  be  convey- 
ed. This  exception  should  be  made  by  the 
words  ^'  excepting  out  of  the  grant,  &c.'' 
hereby  niade,  or  some  other  words  to  that 
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eflfect.  An  exception  is  particularly  im- 
portant when  there  is  a  grant  of  a  manor, 
and  some  of  the  demesnes  are  to  remain  the 
property  of  the  grantor,  or  are  to  be  con- 
veyed to  other  persons. 

The  rules  respecting  the  exception(a)  are, 
1st.  It  must  be  to  the  grantor,  &c,  at  least 
not  to  a  stranger.  But  it  is  not  necessary 
to  name  any  per -on. 

2dly.  It  must  be  of  part  of  the  thing 
granted,  or  of  an  easement,  as  a  way,  &c.  and 
hot  of  a  thing  not  comprised  in  the  grant, 
nor  of  a  thing  not  in  essej^b) 

Sdiy.  It  must  be  of  a  particular  thing  out 
of  property  comprised  under  general  words, 
or  under  a  general  denomination:  as  a  farm 
out  of  a  manor  ;  a  close  out  of  a  farm ;  a 
room  out  of  a  house  ;  or  the  like. 

For  the  exception  of  a  particular  thing 
granted  by  a  particular  name,  will  be  repug- 
nant to  the  grant,  and  void  for  that  reason. 

4thly.  It  must  be  of  a  thing  capable  of 
being  severed  ;  and  the  description  of  the 
thing  excepted,  must  be  as  certain  as  if  it 
were  to  be  granted. (c) 

After  the  description  of  the  parcels,  the 
clause  of  "  all  the  reversion,  &c.^^  is  gene- 
rally added. 


(a)  (  o.  Litt.  47,  a. 

1     hep.  Touchstone,  76. 
{b)  DitFereuce between  exception  and  reMrvation,  Co,  litt,47« 
(c)  Wilson  V.  Armourer>  Sir  T.  Raymond,  207. 
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This  is  a  formal  and  not  a  necessary 
clause.  By  a  grant  of  lands  the  reversion 
or  remainder  of  those  lands  will  pass;((/) 
but  lands  in  possession  will  not  pass  by  a 
grant  of  the  reversion  or  remainder  (e)  of 
these  lands ;  but  a  reversion  will  pass  by  the 
name  of  a  remainder,  or  a  remainder  will  pass 
by  the  name  of  a  reversion. (y) 

With  some  gentlemen  it  is  a  practice  to 
grant  the  reversion  or  remainder,  and  not  the 
lands  themselves,  as  often  as  the  grantor  has 
the  reversion  or  remainder  only.  As  often  as 
this  is  done  care  should  be  taken  that  the 
reversion  or  remainder  is  accurately  de- 
scribed ;  any  important  error  in  the  descrip- 
tion would  vitiate  the  grant ;  for  instance, 
when  there  is  not  any  such  reversion  or 
remainder  as  that  which  is  mentioned  iir 
the  grant. 

For  this  reason  it  is  rarely  if  ever  prudent 
to  grant  the  reversion  or  remainder  eo 
nomine y  as  the  efficient  part  of  the  descrip- 
tion. 

The  particular  case  in  which  it  is  conve- 
nient and  even  proper  to  grant  the  rever- 
sion or  remainder  eo  nomine^  is  when  the 
grantor  has  several  estates  in  the  ^me  lands. 


[d)  Plowdei)  101. 

10  Uep.  107,  a«  VaughanSa. 

(e)  10  Re[i.  107,  b.  Vuu^rhan  83. 
(/)  Shep.  Touchstone,  84. 
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and  he  wishes  to  grant,  as  he  may  do,{g)  one 
of  these  estates,  being  in  reversion  or  re- 
mainder, and  to  retain  the  other  estates. 
To  grant  the  lands  themselves  would,  un* 
der  these  circumstances,  be  to  grant  the 
possession:  however  even  when  the  lands 
themselves  are  granted,  effect  may  be  given 
to  the  intention  by  a  conveyance  to  uses, 
and  a  proper  declaration  of  the  uses  of  the 
conveyance.  But  particular  care  is  to  be 
taken  to  grant  the  reversion  or  remainder 
only,  when  the  learning  of  merger  would 
apply,  and  would  destroy  contingent  re* 
mainders,  contrary  to  the  intention  if  seve* 
ral  estates  were  granted. 

When  rents  are  to  be  apportioned,  on 
account  of  the  division  of  the  lands  out  of 
which  the  rents  are  reserved,  a  clause  of  ap* 
portionment  may  be  introduced  in  this  part 
of  the  deed  by  a  grant  of  a  portion  of  the 
rent,  and  this  apportionment  may  be  intro- 
duced into  the  grant  in  these  teims : — ^'  And 
also  the  yearly  sum  of  JB  ,  being  that 
part  of  the  yearly  rent  of  £  reserved 
by  the  said  indenture  of  le^se,  bearing 
date,  &c.  which  according  to  an  apportion- 
ment, agreed  upon  between  the  said 
(grantor  and  grantee)  is  to  be  received  by 
the  said  grantee,  his  heirs  and  assigns,  as 
from  the  day  of  in  respect  of 

ig)  Co.  Litt.  54,  b.d45,  a.     In  the  case  put  in  Co.  Litt.  345, 
both  estates  passed  by  force  of  the  words  Mum  gtatum  $uum. 
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*'  the  messuages,  &:c.  hereby  released, 

"  or  otherwise  assured  or  intended  so  to  be/* 

Also  in  this  part  of  the  deed,  the  clause 
of  all  the  €sfat€{h)  is  generally  added.  It 
never  should  be  added,  unless  it  be  the  in- 
tention of  the  grantor,  to  pass  all  the  estate 
vested  in  him.  It  should  always  be  omitted 
when  a  particular  estate  only  is  creating.(i) 

Sometimes,  particularly  in  assignments  of 
leases,  this  clause  has  been  the  operative 
part  of  the  limitation  ;  and  the  habendum, 
as  being  repugnant  thereto,  has  been  re- 
jected.(A)  But  according  to  the  case  of  the 
Earl  of  Derby,  8  East.  502.  the  habendum 
may  limit  a  particular  estate,  by  way  of  un- 
der lease,  notwithstanding  the  clause  of  all 
the  estate. 

The  latter  determination  very  properly 
construes  the  different  parts  of  the  deed,  as 
amounting  to  a  grant  of  all  the  estate,  viz. 
all  the  ownership,  with  the  qualification  in- 
troduced by  the  habendum,  viz.  during  the 
time  of  the  particular  estate  to  be  created  ; 
and  thus  renders  the  several  parts  of  the 
deed  consistent. 

Another  clause  usually  addled  in  this  part 
of  the  assurance  imports  a  grant  of  all  the 
deeds,  &c. 


[h)  Co.  Litt  345,  a. 

(t)    See  page  179  of  this  volume. 

[k)  Jermyn  V.  Orchard,  Show.  Par.  Cas.  199. 

VOL.    IJ.  JI    H 
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Tbere  ia  scarcely  any  form  which  v»ries 
more  thftn  this  4oe8>  in  the  hands  of  di&reiit 
gentlemen. 

Theforn^  in  the  Appendix  has  been  ge.^ 
nerally  approved,  and  ieem«  to  ascertain  the 
rights  of  the  parties  as  between  purchaser 
and  seller,  according  to  the  generatl  opinion 
and  practice  of  th^  profession. — But  in  mort«* 
gage  deeds  the  grant  should  be  of  all  the 
deeds  generally,  and  not  of  those  only  which 
concern  the  lands  jointly  with  others  of  less 
value. 

Some  gentlemen  ontit  the  clause  of  all 
deeds,  &c.  altogether.  Agreeable  to  the  yn^ 
sent  understanding  of  the  profession,  coik 
cerning  the  right  to  deeds,  this  clause  shoi^ 
not  be  omitted. 

According  to  the  case  of  HeU  r.  Ym^  (/) 
the  deeds  will  belong  to  the  grantor,  if  he 
retain  any  part  of  the  lands^  unless  he  ex** 
pressly  gr  nts  the  deeds  by  words,  trans«« 
ferring  the  property  of  them  to  the  gnmtee, 
so  as  tf>  enable  him  to  maintain  an  action  of 
detinue  or  trover. 

For  the  old  learning  respecting  deeds  and 
the  right  to  them>  see  Buckhurst^a  CQse.{m) 
The  particular  decision  in  the  ease  of  Field 
V.  Yea,  is  not  easily  reconcileable  with  those 
first  principles  of  law,  which  flow  from  the 


■IPW-    11  ■  ■■III— 1^—      I  ■— — iiii«      ■■■^ 


(t)  2  Darn«  and  East,   708. 
Im)  I  Itep.  h 
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rules  of  commotatiye  justke,  or  vitfa  the 
particular  maxim  quod  meum  est  sine  facto 
tive  deftctu  wuo.  amitii  vcl  in  mlimm  tramsfcrri 
nam  potest.  The  decision  is  tenable  only 
<m  the  groond  that  the  property  in  the  deeds 
was  not  fixed^  but  ambnlatory  ;  leavii^  the 
prr>perty  to  the  law  of  natore^  qui  capit  Hie 

Of  the  Habendum. 

The  habendum  consists  generally  of  sere- 
ral  parts,  viz. 

Fir>t.  An  ennmeration  of  the  parcels. 

8eit>ndly.  The  name  of  the  grantee. 

Thirdly.  The  limitation  of  the  atate  in* 
tended  to  be  granted* 

Fourthly.  Of  words  of  modification  or 
regulation. 

First.  The  paicds  arc  gmerally  enume* 
rated  by  words  of  refinrnce.  Thew  words 
of  reference  should  be  soflfeiently  comf»e» 
hensive  to  embrace  all  the  paicds ;  and  the 
general  words  used  in  thb  part  of  the  deed 
for  the  purpo^  of  enumoating  the  parods^ 
shoold  be  used  throoghoot  the  deed  on  all 
occaMons  in  whidk  it  may  be  neteasafy  to 
refi^r  to  the  parcels.  In  strietness,  the  <mi^ 
meration  iA  the  pareds  m  the  habendum  is 
not  neceamiy  in  ordinary  cmn*  The  only 
case  in  irtiidi  it  is  neeeasary ,  is  whefltdMto* 

H  H  2 
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rent  lands  included  in  the  parcels  are  to  be 
granted  for  different  estates,  so  that  it  is  ne- 
cessary to  distinguish  some  of  the  parcels 
from  others,  as  the  forms  in  the  Appendix ; 
and  even  under  these  circumstances  one  ha- 
bendum may  introduce  several  lands  to  be 
held  for  different  estates  :  thus  to  have  and' 
to  hold  all,  &c.  unto  the  said  his  heirs 

and  assigns,   viz.    as  to  to   him,  his 

heirs  and  assigns  for  ever,  and  as  to 
to  him  and  his  heirs  for  the  life  of 

Secondly.  The  grantee  ought  to  be  named 
in  this  clause.  The  law  will  not  admit  of  the 
introduction  into  this  clause  of  a  mere 
stranger  as  a  grantee.  A  stranger,  it  is  well 
known,  may  be  introduced  to  take  by  way 
of  remainder  after  the  determination  of  the 
estate  of  the  grantee,  so  as  a  particular  estate 
is  limited  to  the  grantee :  and  although  the 
grant  be  to  several  persons,  the  haben- 
dum may  either  sever  their  tenancy,  or  it 
may  limit  an  estate  to  one  for  life  or  in  tail, 
with  remainder  to  the  others,  or  it  may 
limit  one  moiety  to  one  and  the  other 
moiety  to  the  other.  This,  however,  is 
more  commonly  done  at  this  day  by  a  decla- 
ration of  the  uses  of  the  conveyance,  rather 
than  by  the  grant. 

Thirdly.  It  is  essential  in  all  cases  iu 
which  any  other  estate  than  for  life  of  the 
grantee  is  to  pass,  that  words  of  »ppropri- 
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ate  limitation  should  be  added  to  the  grant ; 
and  they  are  properly^  and  when  omitted 
in  the  former  part  of  the  deed  necessarily, 
inserted  in  this  clause.  Of  course  to  pass  a 
fee,  the  word  "  heirs,"  and  to  pass  an 
estate  tail>  the  words  "  heirs  of  the  body," 
with  words  of  procreation,  as  **  to  be  begot*- 
ten,"  or  the  like  equivalent  expressions,  and 
with  such  other  additional  words  as  are  pros- 
per to  designate  heirs  of  a  particular  de**- 
scription,  when  heirs  of  that  description  are 
intended  to  take,  must  be  inserted.  And 
when  a  mere  estate  of  freehold,  pur  autre 
vie,  is  to  pass,  the  limitation  may  be  to  the 
heirs  or  to  the  executors  of  the  grantor,  ac- 
cording to  the  intention  of  the  parties. 
Sometimes  the  limitation  has  been  to  the 
heirs,  executors,  administrators  and  assigns. 
In  such  case  it  has  been  determined,  that 
the  heir  shall  take  as  special  occupant  in 
preference  to  the  executor,  (p)  But  it  should 
seem  that  all  of  an  estate,  pur  autre  vie^ 
would  pass  by  a  mere  grant  to  the  person, 
without  extending  the  gift  in  terms  either 
to  the  heirs  or  to  the  executors  or  adminis- 
trators. 

In  creating  an  annuity  in  fee  there  is  the 
peculiarity  that  the  grantor  must  grant  fop 


(p)  Atkinson  V.  Baker,  4  Durnf.  and  East,  200. 
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himself  aiid  his  heir5,{q)  to .  tlie  grantee  and 
his  beirs^  in  order  to  make  the  annuity  per* 
petual ;  for  there  cannot  be  an  annuity  in  fee 
unless  the  heirs  of  the  grantor  are  charged 
by  the  grant.  These  observations  apply  to 
an  annuity  in  fee  as  distinguished  from  a 
i*ent  charge  in  fee. 

In  limiting  estates,  pur  autre  vie,  it  is  the 
more  eligible  way,  if  circumstances  and  the 
intention  irill  admit,  to  limit  the  estate  to 
and  to  the  use  of  the  grantee,  his  beirs,  &c* 
rather  than  to  make  the  limitation  and  the 
declaration  of  the  use  in  distinct  clauses. 
The  like  observation  is  applicable  when 
several  persona  are  grantees  and  to  bete* 
nants  in  common.  The  habendum  may  at 
once  be  to  and  to  the  use  of  the  grantees, 
their  heirs,  &c.  instead  of  a  grant  to  them  as 
joint-tenants  by  the  rules  of  the  common  law, 
with  a  clause  declaring  the  use  to  them  as 
tenants  in  common. 

Observe  also,  that  all  estates  of  freehold 
granted  by  a  common  law  conveyance  must, 
except  in  the  instances  of  things  created 
de  nwQ,  be  granted  to  take  effect  immediate- 
ly. A  giant  either  of  lands  or  of  the  rever- 
sion of  lands,  or  of  rents  already  created^ 
fof  an  estate  to  begin  from  a  day  to  come. 


(7)  Co.Litt144,  b. 
1  Roll.  Abr.  220. 
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or  ott  ati  event,  and  which  woiild  place  the 
freehold  in  abeyance,  is  void.(r) 

Fourthly.  When  there  are  several  gran-** 
tees,  and  they  are  to  be  tenants  itt  common, 
then  to  coiltroul  the  coftstruction  of  law, 
upon  the  grant,  words  of  modification  fot 
severing  the  tenancy  must  be  added. 

lb  common  kw  conveyances^  andconse*^ 
quently  in  this  assurance  by  release^  which 
is  one  of  them,  the  words  **  to  hold,  &c.  as 
*^  tenants  in  comflion,^^  either  with  or  with* 
out  words^negativing  the  joint-tenancy,  must 
be  used ;  but  in  conveyances  to  ufies^  as  for 
SA  respects  the  limitation  of  the  use^  and  ih 
wills,  %ords  of  modification  of  less  definitive 
ffftfport,  ft»  "  equally  to  b^  divided,  &c/^ 
will  sufl8ce.(^) 

Under  this  head  it  liiay  with  propriety  ht 
ftoticed,  that  a  person  who  batt  the  fee  (ex- 
cept it  be  a  fee  derived  from  the  cbh^ 
vetsi(m  of  an  estate-tail  into  a  base  fee,)  ha& 
the  utmost  extent  of  interest  of  Which  lie  is 
capable :  and  his  estate  doth  not  admit  Of 
any  increase  ot  enkfgemeitt.  It  may  b* 
determinable  or  defeasible,  tind  the^  qua^ 
IHlei  may  be  discharged  by  a  t^lease.  Such 
ref«t»e  operates  by  way  erf  extinguishment 
of  rSglit  or  title,  ijid  not  a  r^ftl^ttie  in  en^ 


& 


•)  Essay  on  Est.  Chap«  «<  FreeboM.'' 
(i)  tm^  y.  Wr^,  1  **ere  IViU.  14. 

F%dk»  y.  TulKeri,  ^  V^  9S^  bbt  tee  CIm^  and  Opi. 
iiioDSy  Vol.  £  279, 

Wata%  WO,  «  »io.  <J,  C.  «».  9  T.  tep.  t135. 
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largement  of  a  prior  estate.  When  an  iiv- 
strument  operates  as  a  release  by  way  of 
enlargement,  it  transfers  an  estate ;  it  passes 
a  seisin  :  in  short,  it  is  a  conveyance ;  and 
hence  the  practice  that  uses  may  be  and  are 
continually  declared  of  a  seisin  transferred 
by  this  assurance;  but  no  use  can  be  de- 
clared on  a  release  of  right  or  title,  or  of  a 
possibility ;  and  of  this  description  is  a 
release  of  the  determinable  or  defeasible 
quality  of  an  estate  in  fee.  There  is  one 
species  of  fee,  however,  which,  as  already 
noticed,  admits  of  enlargement.  This  is 
the  particular  case  of  an  estate  tail  con-* 
verted  into  a  base  or  determinable  fee.  In 
thi^  instance,  the  base  or  determinable 
fee  may  be  in  one  person,  and  an  actual 
estate  may  be  in  another  person ;  and  on 
principle,  this  fee  or  particular  estate 
may  be  enlarged  by  the  accession  of  the 
remainder,  or  reversion  in  fee,  which  con- 
fers the  ulterior  interest ;  for  there  is  an 
estate  to  be  added,  and  it  is  a  distinct 
interest,  and  that  estate  is  in  legal  de- 
nomination larger  than  this  base  or  determi- 
nable fee ;  and  by  the  union  of  the  two  inter- 
ests, the  ownership  under  the  determinable 
fee  may  merge  in  the  absolute  fee.  This 
case  is  an  exception  to  a  general  rule,  that 
one  fee  cannot  be  dependant  or  expectant 
on  another  fee.  That  rule  is  universally 
true,  when  understood  with  the  qualifica- 
tion, that  one  fiee  cannot,  by  the  ^ran^  of  the 
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party  be  expectant  on  another  fee.    The 
conversion  of  an  estate  tail  into  a  base  fee, 
is  merely  a  consequence  or  conclusion  of 
law.      The   material  diflference  is  where  a 
man  grants  an   estate  to  another  and  his 
heirs,  determinable  in  any  manner,  he  re* 
tains  merely  a  possibility  of  reverter.     This 
possibility  may  be  released  to   the  person 
who  has  the  determinable  fee,   but  it  does 
not  admit  of  being  granted  :    on  the  other 
hand,  an   actual   reversion    or    remainder, 
though  expectant   on  a  base   fee,   derived 
from  an  estate    tail,   confers    an  interest, 
which  may  be  granted  from  one  person  to 
another  ;  and  for  that  reason  maybe  releas- 
ed to  the   person  who  has   the  prior  estate 
in  fee.     No  doubt  is  entertained,  that  even 
when  there  is  a  determinable  fee,  an  instru- 
ment in  the  form   of  a  lease  and  release 
would  operate  by  way  of  release    of  the 
possibility.  The  case  is  noticed  only  for  the 
sake  of  a  distinction,  and  to   illustrate  the 
general  principles  which  govern  the  assu«- 
rance  by  lease  and  release,  as  a  conveyance 
admitting  of  uses  to     be    executed    into 
estate,   under  the  statute  for  transferring 
uses  into  possession. 

Of  the  Declaration  of  Use. 

As  this  species  of  assurance  passes  an 
estate  at  the  common  law,  it  admits  of  a 
declaration  of  use,  and  the  use  should  aU 
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ways  be  framed  so  as  to  express  the  inten-^ 
tion  of  the  parties*  The  uses  thus  flowing 
from,  and  governed  by  the  intention  of  the 
parties,  vary  so  materially  in  every  instrti«- 
ment,  that  it  will  be  more  proper  to  con- 
sider the  uses  to  be  introduced  in  each  in^^ 
strument,  in  treating  of  that  instrument^ 
under  the  different  heads  of  purchase  deeds, 
and  the  like,  than  to  detain  the  reader  with 
a  discussion  of  the  subject  in  this  chapter. 

However,  the  general  observations  sug^ 
gesting  themselves  on  the  circumstances 
which  render  it  necessary  to  resort  to  a 
conveyance  to  uses,  because  the  intention 
cannot  be  accomplished  by  a  conveyance  at 
the  common  law  without  uses,  will  form  an 
useful  part  of  this  work,  and  will  be  intro^ 
duced  into  this  chapter. 

The  declaration  of  uses  generally,  thou^ 
not  necessarily,  follows  the  habendum .  Some* 
times  there  are  several  clauses  of  habendum, 
and  there  will  be  one  entire  declaration  of 
use  of  the  several  estates  passing  by  each 
distinct  habendum.  Sometimes  also  the  uses 
are  declared  distinctly  as  to  different  parts 
of  the  lands,  and  frequently  the  clause  de^ 
claratory  of  the  use,  finds  its  place  in  some 
other  part  of  the  deed,  than  the  clause  im- 
mediately following  the  habendum.  Within 
the  whole  scope  of  the  learning,  more  peculi- 
arly belonging  to  the  pro vioceof  the  convey- 
ancer^ iione  is^  more  important  to  be  known 
|;han  that  wbi^h  concerns  the  doCtriat^  of 
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u«e8 :  for  there  are  many  things  which  may 
be  done  through  the  medium  of  a  convey^* 
ance  to  uses,  which  cannot  be  accomplished 
by  a  conveyance  merely  and  simply  at 
the  common  law ;  consequently  there  are 
many  instances  in  which  it  is  absolutely 
necessary  to  resort  to  the  learning  of  uses, 
in  framing  a  conveyance. 

The  following  observations  will  give  a 
general  outline  of  the  more  useful  points 
arising  out  of  this  important  learning* 

First.  No  one  can  take  immediately  un- 
der a  grants  unless  he  be  named  as  the 
grantee ;  and,  as  a  consequence,  a  child  un«* 
born  cannot  take  the  first  estate  limited  by 
the  grant ;  because  he  is  not  capable  of  be- 
ing the  grantee,  or  of  immediate  livery.  But 
a  conveyance  may  be  made  to  one  person 
to  the  use  of  another  person,  and  a  child 
unborn  may  be  the  first  cestui  que  use. 

Secondly,  A  man  and  his  wife  are  con- 
sidered in  law  as  the  same  person,  and  from 
the  legal  unity  of  their  persons,  a  gmnt 
from  a  man  to  a  woman,  being  his  wife,  is 
void.  But  a  grant  by  a  man  to  another 
person  to  the  use  of  his  wife  is  good :  so  a 
devise  by  a  man  to  his  wife  is  good,  since  a 
will  does  not  operate  with  effect  until  the 
death  of  the  testator. 

Thirdly.  A  man  eattnot,  at  the  commoti 
law,  make  a  grant  of  an  estate  of  freehold 
to  commence  m  futuro ;  but  he  can  con- 
vey t  lie  land  immediately  to  an  use  wlikh 
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is  to  give  an  estate  of  frreho.^i  to  commence 
infuturo. 

Fourthly.  A  man  cannot  make  a  grant  at 
the  common  law,  reserving  to  himself  a 
particular  estate^  as  an  estate  for  years,  for 
life,  or  in  tail  ;  but  a  conveyance  may  be 
made  to  a  man  to  uses  under  which  he  may 
limit  to  his  own  use  an  estate  for  years,  for 
life,  or  in  tail ;  and  if  he  declare  some  uses, 
but  leaves  an  interval  for  the  precise  period 
of  his  life,  the  use  will  result  to  him  for  that 
period. 

Fifthly.  At  the  common  law,  a  man  can- 
not grant  an  estate,  reserving  to  himself  a 
power  over  that  estate.  All  he  can  do  is  to 
annex  a  condition  to  defeat  that  estate,  so  as 
to  restore  himself  by  the  operation  of  the 
condition  to  his  own  ownership ;  but  a 
conveyance  may  be  made  to  uses ;  and 
under  these  uses  the  former  owner  may 
reserve  to  himself  a  power  of  revocation, 
which  in  some  degree  partakes  of  the  nature 
of  a  condition  ;  or  he  may  reserve  a  power 
of  new  appointment ;  and  under  the  latter 
power  he  may  defeat,  either  wholly  or 
partially,  the  use  limited  in  favor  of  other 
persons. 

Sixthly.  On  a  conveyance  at  the  com- 
mon law,  the  estate  cannot  be  defeated  by 
any  other  means  than  a  condition  ;  and  no 
one  except  the  grantor  or  his  representa- 
tives, or  in  some  cases  by  statute  law,  the 
assignee  having  the  reversion  after  a  parti-« 
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cular  estate,  can  take  advantage  of  the  con- 
dition ;  but  through  the  medium  of  aconvey- 
ance  to  uses,  powers  of  revocation  and  of 
new  appointment  may  be  given,  either  to 
the  grantor  or  a  stranger  ;  and  these  powers, 
when  exercised,  will  defeat  the  estates  pre- 
viously limited,  as  far  as  the  estates  shall 
be  affected  by  the  revocation  or  new  ap- 
pointment. 

Seventhly.  A  condition,  except  when  an- 
nexed to  a  lease  for  years,  must  defeat  the 
entire  estate  to  which  it  is  annexed  ;  but  a 
power  under  a  conveyance  to  uses  may  not 
only  defeat  the  estate  to  which  it  is  annex- 
ed, but  it  may  abridge  or  postpone  the 
same,  or  introduce  a  particular  estate  in 
derogation  to  the  former  estate,  so  as  to 
defeat  that  estate  partially,  as  in  the  in- 
stances of  powers  of  leasing,  jointuring,  &c. 
and  appointments  in  exercise  of  that  power. 

Eighthly.  No  one  taking  an  estate  by 
grant  at  the  common  law,  can  by  rightful 
alienation  confer  a  title  for  a  longer  time 
than  the  continuance  of  his  own  estate ;  but 
under  uses  in  a  conveyance,  the  owner  of  a 
particular  estate  may  have  a  power  which 
will  enable  him  to  confer  the  right  of  en- 
joyment after  the  determination  of  his  own 
estate,  as  in  the  common  case  of  estates  for 
life,  with  powers  of  leasing,  jointuring,  &c. 

NintWy.  By  the  rules  of  the  coinmon 
law,   several   persons,    taking,  at  different 
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timest  on  account  of  their  coming  in  €su  at 
different  periods,  must  necessarily  take  83 
tenants  in  common.  See  Ju9tic€  Windham's 
case,  5  Coke.  But  under  a  conveyance  to 
uses,  several  cestuis  que  use,  taking  at  several 
times>  because  they  come  in  esse  at  diffe* 
rent  periods^  may  take  as  joint-^tenants,  and 
the  estate  will  vest  in  those^  who  first  come 
in  esse,  subject  to  open  and  devest,  when 
others  come  ifi  esse.  This  rule  also  extends 
to  wills. 

Tenthly.  By  the  rules  of  the  common 
law,  estates,  to  give  rights  of  enjoyments  to 
different  persons  in  succession,  must  be 
limited  by  way  of  particular  estates  and 
remainders  dependent  thereon,  and  no 
estate  can  be  limited  with  effect,  in  deroga^ 
tion  or  abridgment  of  a  prior  estate;  but 
under  a  conveyance  to  uses,  one  estate  may 
be  limited,  in  derogation  or  in  abridgment 
of  another  estate,  or  so  as  to  defeat  the  same, 
as  in  the  cmnmon  case  of  springing,  future, 
or  executory  uses,  under  powers  of  leasing 
and  jointuring,  powers  of  revocation  and  new 
appointment,  powers  of  sale  and  exchange, 
provisoes  of  cesser,  and  powers  for  shifting 
the  estate  on  refusal  to  change  the  name,  or 
on  the  accession  to  an  estate,  &c.  Ak»  an 
estate  may,  in  a  conveyance  to  uses,  be 
limited  by  way  of  interpolation,  so  as  to 
divide  or  separate  two  estates  whi€:h  were 
before  immediately  expectant,  one  op  the 
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other,  a^  in  the  example  of  an  estate  for 
life  limited  by  way  of  jointure^  between  the 
estates  of  A.  teiumt  for  life»  with  remain- 
der to  B.  in  tail. 

Eleventhly,  By  the  rules  of  the  common 
law,  one  fee  cannot  be  limited  after  or  de« 
pendant  on  another  fee  ;  or  more  generally 
speaking,  no  estate  can  be  limited  after  and 
dependant  on  a  fee  previously  limited ;  but 
in  a  conveyance  to  uaes^  a  fee  may  be  U^ 
mi  ted  to  one  person ;  and  on  a  given  event 
to  happen  within  the  rule  prescribed  against 
perpetuities,  the  fee,  or  a  particular  estate^ 
may  be  limited  to  another  person  ;  as  in  the 
common  case  of  settlements  to  the  use  of 
oiie,  and  his  heirs,  till  marriage,  and  after- 
wards to  other  persons  ;  and  also  the  com-* 
mon  case  of  a  limitation  to  the  use  of  seve«« 
ral  persons  in  fee,  with  limitations  over  to 
take  effect  eventually,  either  as  between 
them^lves  or  in  &vor  of  strangers.  Aiid  it 
follows,  that  in  all  these,  and  the  like  cases, 
it  is  necessary  to  resort  to  a  conveyance  to 
uses  to  give  effect  to  the  intention  of  the 
parties,  if  that  intention  is  to  be  accom-* 
plished  immediately,  without  resorting  to 
any  circuitous  mode  ;  as  a  conveyance  upon 
trust,  whiqh  requires  another  conveyance  ; 
or  the  ancient  practice  of  a  conveyance, 
subject  to  a  condition  which  will  revest  the 
estate  in  the  grantor.  As  a  general  obsenra^ 
tion,  to  he  understood,  perhaps,  with  some 
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qualifications^  it  may  be  noticed,  that  any 
mode  of  limitation  warranted  by  a  declara- 
tion of  uses  in  a  conveyance,  may  be  intro- 
duced into  a  will.  The  like  observation,  as 
is  afterwards  noticed,  applies  to  limitations 
of  trust. 

Many  objects  also,  as  the  introduction  of 
powers,  &c.  &c.  may  be  accomplished 
through  the  medium  of  a  conveyance  to 
uses,  which  cannot  be  accomplished,  or  can- 
not be  accomplished  with  equal  certainty 
and  effect,  by  a  bargain  and  sale,  or  cove- 
nant to  stand  seised  to  uses,  being  assuran- 
ces depending  on  contract,  and  giving  uses 
without  the  aid  of  a  conveyance.  Fines  and 
recoveries  with  declarations  of  use,  are,  in 
effect  and  in  construction,  conveyances  to 
uses.  The  fine,  in  one  case,  and  the  reco- 
very, in  the  other  case,  is  the  conveyance.. 

Having  now  stated  the  different  circum- 
stances under  which  it  is  necessary  to  resort 
to  a  conveyance  to  uses  to  give  effect  to 
the  intention  of  the  parties,  because  the 
same  cannot  be  accomplished  through  the 
medium  of  a  conveyance  simply  at  comhion 
law  ;  several  points  relevant  to  the  doctrine 
of  uses,  and  necessary  to  be  observed  in 
preparing  conveyances  to  uses,  shall  be 
noticed. 

First.  There  must  be  a  seisin  to  serve  or 
supply  the  use,  for  unless  there  be  an  estate 
to  serve  the  use,  no  use  can  arise  to  be  exe- 


fi«te4  by  the  *t*tute ;   consequently  no  q§e 
ca»  »ris«  ffQxa  »n  ownership,  which  n  niere*» 
Jy  equitable,  gr  from  a  chattel  interest,  or 
*ii  estate  in  l^ds,  bel<i  by  copy  of  court 
roll.    Agwn^,  one  man  cannot  covenant  that 
Unpther  shall  atfind  seised  to  an  use ;  also 
the  same  person  cannot  be  merely  and  sim- 
ply the  owper,  and  also  the  cestui  que  use» 
It  follows,  that  a  conveyance  by  A.  to  B.  19 
foe,  to  the  use  of  B.  iu  fee,  will  give  the  fee 
tQ  B.  at  thd  common  law  j  for  there  is  not 
*ny  use  distinct  from  the  seisin,  or  rather 
because  the  seisin  of  B,  include*  the  vm* 
$P  if  a  lease  be  made  to  A.  to  the  use  of  A* 
fortb^  lives  of  bimaelf  and  tij^o  others,  thi# 
defiU^ion  of  the  use  is,  in  truth,  part  of  the 
limitation.    So  if  a  conveyance  be  made  tQ 

A,  in  fee^  to  such'  uses  as  A.  shall  appoint, 
Wd  in  deiwlt  pf  appointi»eoJt  to  A .  in  fee, 
Uw se  jmn  are  void,  #iiKe  there  is  not  any 
seisin  to  s«pply  them,  or  rather  because  A. 
<?annot  be  merely  and  simply  a  trustee  for 
himself;  but  a  conveyance  to  A.  in  fee  to 
the  im  of  B.  for  life,  remaipder  to  A.  in 
fcf ,  ¥j  a  conveyance  to  uses  for  the  p«rpoa« 
of  mmg  the  estate  for  life  to  B. ;  «nd  B. 
mU  be  seised  by  foroe  of  the  stiMswte  of  uses, 
yflfAk  tb#  remainder  of  A,  being  his  owner-* 
ship  under  the  conveyance,  will  be  a  seisin 
by  tl^  commoa  law,  sabjeet  to  the  estate 
for  life.  See  Bacon  on  Uses,  and  Essay  on 
Estates.    Again,  a  ConveyaQce  to  A.  in  fee 
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to  such  uses  as  B.  shall  appoint^  and  in  de« 
fault  of  appointment  to  the  use  of  B.  in  fee^ 
is  a  conveyance  to  uses  operating  on  or  to 
arise  from  the  seisin  of  A. :  and  B.  may  at 
the  same  time  have  a  power^  and  also  the 
fee  subject  to  the  power.  This  was  decided 
in  Sir  Edward  Cltre^s  case  {t) ;  a  case  distin- 
guishable from  the  modem  case  of  Goodhill 
V.  Brigham.  In  that  case,  properly  under- 
istood,  for  it  has  not  always  been  correctly 
understood,  the  power  of  the  wife  was  bad, 
because  there  was  not  any  power  distinct 
from  the  seisin  ;  and  the  case  turned  on  the 
ground,  that  the  wife  had  merely  a  seisin  at 
the  common  law;  and  at  the  common  law,  the 
same  person  cannot  have  the  fee,  and  also  a 
power  over  the  fee. 

'  Secondly.  A  use  cannot  in  the  same  con^ 
veyance,  be  declared  of  a  seisin,  which  is 
executed  by  force  of  the  statute  of  uses,  for 
the  statute  executes  only  the  use  in  the 
first  degree.  Thus,  no  use  can  be  declared 
on  the  seisin  of  a  bargainee  or  of  an  ap- 
pointee of  a  use,  because  the  appointee  or 
the  bargainee  has  merely  a  use;  and  the 
ulterior  use  declared  of  his  estate  is  merely 
a  use  on  a  use,  and  therefore  a  trust  not  exe^ 
euted  by  the  statute  of  uses.    Thus,  when 
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a  bai^in  and  sale  is  made  to  A.  in  fee,  to 
the  use  of  B;  in  fee^  A.  the  bargainee^  has 
merely  a  use,  and  the  use  declared  in  feror 
of  B.  is  a  use  in  the  second  degree,  or  merely 
a  use  on  a  use,  and  for  that  reason  a  trust. 
So,  if  an « appointment  under  a  power  in  a 
conreyance  to  uses,  as  distinguished  from  an 
appointment  under  a  common  law  authority 
in  a  will,  or  an  authority  in  an  act  of  parlia- 
ment, be  made  to  A .  in  fee  to  uses^  the  appoin* 
tee  will  havQan  use,  and  all  the  ulterior  uses 
declared  of  A/s  estate  are  uses  in  the  second 
degree,  and  therefore  trusts  not  executed 
by  the  statute ;  but  though  a  bargain  and 
sale  may  not  be  made  to  a  use  declared  of 
the.estate  of  the  bargaipee;  yet  if  a  barg^n 
and  sale  shall  be  made  to  the  intent  that  a 
common  recovery  may  be  suffered  to  uses^ 
these  uses,  though  in  a  bargain  and  sale,  will 
be  e:s(ecuted  by  the  statute,  because  they  are 
to  arise  on  the  seisin  of  the  recoveror,  and 
not  on  the  seisin  of  the  bargainee. 

These  obsei^vations  also  must  be  confined 
to  bargains  and  sales  of  the  use  and  appoint- 
fEcnts  under  powers  in  conveyances  to  uses  ; 
for  if  an  appointment  or  a  bargain  and  sale 
be  made  under  an  authority  in  a  will,  not 
being  a  power  to  appoint  to  uses,  or  under 
an  authority  given  by  act  of  parliament, 
the  bai^inee  or  appointee  will  be  seised  by 
the  rules  of  the  common  law,  and  then  no 
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abjiectifm  exists  agunst  dee  Wing  ftn  srae 
under  his  sfiiaie^  and  tp  be  exafiuted  by  ike 
statute  of  uses :  nor  does  tine  jule  apply  tf> 
iiew  contracts  by  the  baFgMBe«  &r  ap^ 
pointee,  &c.  after  his  sei&m  shall  he  ^mtkr 
plete.  For  though  a  man  derivciSi  bis  title,  by 
means  of  an  use  executed  by  the  statute,  he 
ifiay  by  a  new  bargain  and  sale,  or  covenaiii 
to  stand  seised,  &c,  as  well  as  by  a  coiiveyi- 
ance  at  the  common  law,  raise  a  new  use  on 
that  seisin  thw  perfected  in  him. 

Another  rale  is,  that  the  estate  arising 
£rom  a  declaration  of  use  cannot  be  n^om 
extensire  than  th^  e^ate  oyt  of  which  it 
is  suppli6d.(Ty) 

^  The  best  advice  to  be  oSaaed  to  the  rea^ 
der,  is  to  pursue  this  important  subject  in 
the  books  which  have  been  written  con?^ 
ceming  uses,  beginning  with  Mr.  Cruise, 
then  reading  Mr.  Sanders's  more  detailed 
VFMh ;  next  Mr.  Butler's  excellent  note  in 
Co.  Litt.  on  Uses  and  Trusts ;  then  Baean% 
Reading  on  the  Statute  of  S7  H^i.  8.  and 
finally  Mr.  Sugden's  masterly  pecfbnnance 
pa  Powers.  To  the  author  of  these  observa* 
tiaas,  nothing  is  more  gratifying  than  to 
feooQimend  th^^se  works  ta  the  careful 
|ierusal  a^d  attrition  qf  the  professioi)^ 

M  Dyer,  180*       '\  ....       ^ 
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Of  r^iulting  Uses. 

<Ia  this  place,  it  should  be  observed,  that 
when  the  release  is  to  a  man,  and  his  heirs^ 
to  the  ujse  of  him  and  his  heirs,  tJie  releasee 
will  be  seised  under  the  rules  of  the  commoa 
law,  since  he  has  the  seisin  at  the  commoa 
IftW,  and  the  use  gives  him  nothing  more  oT: 
lass  than  he  had  before.(2^)  So  if  the  use  bo 
declared  in  favor  of  different  persons  of  par-' 
tictilar  estates,  and  the  ultimate  fee  bo 
liHOfited  to  the  releasee^  he  will  be  seised  by 
tUe  rules  of  the  common  }aw.(^)  But  if  a, 
particular  estate  be  limited  to  the  use  of  the 
releasee,  either  for  life  or  in  tail,  this  use 
will  be  executed  by  the  statute,  and  conscn 
<|uently  he  will  be  seised  of  that  estate, 
through  the  medium  of  the  statute. 

Sometimes  also  the  declaration  of  use  i» 
considered  as  part  of  the  limitation  of  the 
en^te,  as  in  the  case  of  a  grant  by  A.  to  B. 
and.hisheirsj  to  the  use  of  B.  and  his  heirs, 
§ot  the  lives  of  A.  and  B.  without  further 
Itiditation  of  use ;  for  in  this  case  the  grantee 
will  be  seised  at  the  common  law,  and  con^ 
se^uentljr  the  use  forms  part  of  the  limita-* 
tidn  of  titfe  estatei(<r)    But  if  the  grant  bad 

(»)  Bacon  on  Useit,  63.  Essay  on  Estates,  Introdiictoiy  Cbapt* 
(w)  Jenkins  v.  Toung,  Cro.  Car.  230. 
Bacon  on  Uses,  64,  c.  ib.       ^^ 
(or)  Jenkins  v.  Young,  Cro»  Car.  239.  Sk 
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been  made  to  one  person,  and  the  use  had 
been  limited  to  another  person,  the  use,  as 
distinct  from  the  conveyance,  would  have 
been  effectual  only  under  the  learning  of 
uses. 

Doubts  have  been  entertained,  whether 
in  case  of  an  omission  of  the  declaration  of 
use  in  the  release,  the  use  will  result  to  the 
releasor,  or  whether  it  will  remain  in  the 
releasee,  even  though  there  be  no  considera* 
tion,  except  a  nominal  one  of  five  shillings. 
See  Shortridgey.  Lamplugh.{y)  In  that 
case,  the  decision  was  against  the  resulting 
use;  but  Lord  Ch.  J.  Holt  admitted,  that 
there  might  be  a  resulting  use  on  a  release. 

ft  is  quite  clear,  that  if  the  release  be 
made  for  a  valuable  consideration,  or  for 
any  purpose  which  requires  that  the  seisin 
should  remain  in  the  releasee ;  as  to  the  in-* 
tent  that  a  common  recovery  should  be 
suffered ;  there  would  not  be  any  resulting 
use.  And  it  is  equally  clear,  that  in  all  cases 
a  resulting  use  may  be  rebutted  by  internal 
or  external  evidence,  which  shews  that  the 
releasee  was  to  be  the  beneficial  owner.  But 
if  particular  uses  are  declared,  and  the  fee  is 
left  undisposed  of,  the  fee  will  result  to  the 
grantor,  (z)      So   if  the  use  of  the  fee  bi? 


(y)  2Salk.  678. 
\t)  Co.  litt.  23. 
Lord  Raymon^^  803. 
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iimited  to  the  former  owner,  he  will  be  in  of 
ids  old  use,  that  is,  of  a  new  estate  and  not 
Ihe  old  estate  ;  but  this  new  estate  will  be 
descendible  in  the  same  manner  as  the  old 
estate  was  descendible,  and  is  in  Jaw  treated 
as  the  old  use. 

But  if  the  grantor  takes  a  particular 
estate  for  life,  or  in  fee  tail,  or  if  he  takes  a 
fee  differently  modified,  as  an  estate  to  him 
and  his  heirs  till  marriage ;  or  a  fee  liable  to 
.be  defeated  by  a  shifting  use ;  this  will  be  an 
estate  of  which  he  will  be  considered  as  the 
4)urchasing  ancestor,  and  it  will  be.  de- 
^scendible  though  a  fee,  without  regard  to  the 
descendible  quality  of  the  old  use.  Every 
will  implies  a  gift,  and  therefore  on  a  gift  by 
will,  no  use  will  arise  by  implication.(a)  An 
use  may  be  declared  in  express  terms ;  (b) 
and  that  use  will  be  executed  into  estate^ 
Although  the  Statute  of  Uses  Was  passed 
prior  to  the  statute  of  32  Hen.  8.  which 
authorizes  dispositions  by  will.(c) 
.  So  every  gift  of  tl particular  estate  implies 
;a  consideration:  it  creates  a  service,  and 
therefore  no  use  will  result  on  the  gift  of  a 
particiHar  estate ;  {d)  and  yet  an  express 
use  may  be  declared  on  the  gift  of  a  parti- 


■flM 


(a)  Bro.  Feoff,  al  Use,  p.  10* 
-<*)  Co.Litt. 

(c)  Butler's  Co.  Lilt. 

(d)  Perk.  1.  ^i    Pjer,  140.  Cri(isc*s  Dig.  Use,  6^. 
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cular  estate.  So  if  the  grantee  of  a  pAVii^ 
cular  estate  assign  hid  estate^  nd  use  will 
result  to  him  at  lavr.  In  equity,  circufti'- 
stances  may  justify  the  court  to  declare 
that  there  is  a  resulting  trust.(^) 


0/  Trusts. 

So  Also  trusts  inay  be,  and  frequently 
are  declared  in  this  instrument ;  aiid  these 
trusts  must  depend  on  the  intention  of 
the  parties.  Every  modification  of  owAer^ 
ship,  which  is  admissible  under  the  leafii*- 
ing  of  uses,  is  admissible  under  the  learnt- 
ing  of  trusts ;  for  most  trusts  are  use^, 
but  so  circumstanced,  that  they  cannot  be 
executed  into  estate  under  the  statute.  Thfe 
general  rule,  that  an  use  cannot  be  limited 
on  an  use ;  iu  other  Words,  that  an  use  in  the 
second  degree,  cannot  be  executed  itito 
estate,  is  the  cause,  that  many  trusts, 
though  uses  in  effect,  are  not  ejtttut^d  by 
the  statute.  Thus,  tender  a  comreyance  to 
A .  in  fte,  to  the  use  at  A.  in  fee,  in  trUJrt 

for  B.  and  his  heltt,  or  to  and  to  the  use  of 
A.  in  f^e,  in  trust  for  B.  and  his  heirs ;  the 
beneficial  ownership,  in  effect  the  use,  will 
be  in  B.  and  yet  the  statute  will  not  execute 


ii)  C^tfe  ti  Dtdli  Crd.  h,  Sl^# 
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that  use.  ^n  impediment  arises  from  the 
use  declared  in  favor  of  A.  though  A.  is  to 
be  merely  a  trustee.  This  point  has  been 
more  fully  discussed  in  a  former  division » 
At  present,  it  will  suffice  to  notice,  that  the 
release  should  never  be  made  to  the  use  of 
the  releasee,  when  the  intention  is  to  de*» 
clare,  on  his  seisin,  uses  to  be  executed  into 
estate,  in  favor  of  other  persons  under  the 
statute  of  uses. 


Of  Covenants, 

It  remains  only  to  be  observed,  that  the 
deed  should  contain  such  covenants  for 
title  as  are  adapted  to  the  circumstances  of 
the  case,  and  the  intention  of  the  parties. 


APPENDIX 


FORM  I- 


Covenant  to  levy  a  Fine.     The  most  simple  Form. 

THIS   INDENTURE,  made  the  day 

of  in  the  year  of  the  reign  of  our 

sovereign  George  the  3d,  &c.  and  in  the  year  of 
pur  Lord  Between  A.  B.  of,  &c.  of  the 

one  part,  and  C.  D.  of,  &c.  of  the  other  part, 
WITNESSETH,  that  it  is  hereby  declared  and  agreed 
by  and  between  the  parties  to  these  presents,  and 
the  said  A.  B.  for  himself,  his  heirs,  executors, 
and  administrators,  doth  hereby  covenant  and 
iagree  with  the  said  C.  D.,  his  heirs  and  assigns, 
in  manner  following,  (that  is  to  say)  that  he  the 
said  A,  B.  shall  or  will  at  his  own  proper  costs 
and  charges  as  of  Trinity  Term  now  last  past,  or 
in,  or  as,  anfl  before  the  end  of  Michaelmas  Term 
now  next  ensuing,  acknowledge  and  levy  unto 
the  said  CD.  and  his  heirs,  before  his  Majesty's 
justices  of  the  Court  of  Conmion  Pleas  at  -West- 
minster, one  or  more  fine  or  fines,  sur  conuzcmee 
de  droit  come  ceoj  Sfc.  With  proclamations  ac« 
cording  to  the  form  of  the  statutes  in  that  behalf 
tnade  and  provided,  and  to  be  engiossed.  and  :re*^ 
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corded  according  to  the  order  and  course  of  fines 
in  such  cases  used  and  accustomed,  of  All  (par- 
eels  fully  J  (and  general  words)  And  also  of  all 
other  the  messuages,  lands,  tenements,    and  here- 
ditaments, which  l^  Ih^  fftid  ,  &c.  were 
,  &c.  together  with   their  rights,  members, 
and  appurtenances,   by   the    names    and  descrip- 
tions of  four  messuages,,  six  cottages,   one  toft, 
six  barns,    two  doyeootes^    seven    gardens,     six 
orchards,  five  hundred    acres  of  land,    sixty  acres 
of  meadow,  seven  humtted  acres  of  pasture,  and 
fifty  acres  of  furze  and  heath,  with   the   appurte- 
fl'dhgeS,  ih  %Ud6ton,  &fiid  tlie  i^f&Mi  «f,  M.  i»  hf 
sue^  other  apt,    proper^  ttfid   conv^ent  names, 
nuipber  of  messuages,  and  acres,  quantities,  quali- 
ties, and  other  descriptions  as  shall  be   sufficient 
to  -comprise  the  scune.     And  it  i^  hereby  agreedf 
by  and  between  ^e  parties  to  these  presents,  that 
the  fine  or  fines  se  as  aibressud,    or  in  any  bther 
manner,  or  at  any  other  time  or  times,    levied  or 
to  be  levied,  And   all  and  every  other  fine  Or 
^nes,    common  recovery  or  recoveries,  and   other 
assurances  whatsoever,  at  any  time  or  times  here- 
tofere,  and  to  be  at  any  time,  and  firom  time  to 
time    hereafter    acknowledged,    levied,     suffered, 
made  and    executed,   of  and  concerning  the  said 
messuages  and  b^editamehts  respectively,  or  any 
of  them,    either   alone  or   jointly  with  aiiy  other 
lands,     tenanents^  and  hereditathents,   by  or  be? 
tween  the  said  parties  to  these  presents,  or  any 
of  them,  either  alone  or  jointly  and  together  wittl 
any  othw  p^«oh  or  persons  whomsoever,   or  to 
whiish  they  os  eidier  of  theM  is  or  are^  or  shall  of 
VBiB^  W.ilKtiM  M  privies^  or  parly  or  privy,  i^aQ  h^ 
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and  enure,  and  was  and  were  meant  and  intended, 
and  is  and  are  hereby  directed  and  declared  to  be 
and  enure,  and  the  conuzee  or  conuzees  named 
and  to  be  named  in  the  said  fine  or  fines,  and  ereiy 
of  them,  and  his  and  ^th^lr  b^iis,  and  all  and  eveiy 
other  person  or  persons  respectively,  to  whom 
the  said  fine  or  fines,  recovery  or  recoveries,  and 
other  assurances  respectifgly,  have  or  hath  been,  or 
shall  or  may  be  acknowledged,  levied,  made  and 
executed,  shall  severally  and  respectively  stand  and 
be  seised,  As  te,  fbr  an^  emieeming  all  and  singu- 
lar the  said  messuages,  laqds,  and  hereditaments, 
with  their  rights,  members,  and  appurtenances.  To 
the  tise  of  the  said  A.  B.  hiis  b^irs  ^nd  ass^giui  for 
ever,  (a)  ^d  to  no  other  use  whatsoever*  fn  wit- 
ness^  Sfc. 

(a)  The  use^wiUbe  raried  acpording  to  the  cir^i^mi^taiices^ 
md  there  shoald  be  recitals  and  special  forms  in  the  testatiiqpi 
ctftttse  only  whea  oircumttances  require  specification  ef  a  |Nufw 
fticalfr  iii^Btipm 
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Declaraiianr  of  the  Uses  of  a  Fine;  being  for  the 

Benefit  of  a  Purchaser.  . 

THIS  INDENTURE,  made  the 
day  of  in  the  year  of  our  Lord 

1810,  Between  R.  P.  of 
Esq,  and  Catharine  his  wife,  of  the  first  part; 
H.  K.  of  gentleman,  of  the  second  part ; 

and  J.  M.  of  in  the  county  of 

jDevon,  gentleman,  of  the  third  part;  Witness* 
STH,  that  in  pursuance  of  an  agreement  in 
this  behalf,  and  in  consideration  of  the  sum 
of  4?  of  lawful  money,  current  in  GreflC\ 

Britain,  to  the  said  R.  P.  paid  by  the  said 
J*  M.  before  die  execution  of  these  pre- 
sents, in  full  for  the  absolute  purchase  of 
the  orchard,  close,  and  hereditaments  hereiti* 
after  described,  and  the  fee  simple  and  inheri- 
tance in  possession  of  the  same  hereditaments, 
with  their  appurtenances,  including  the  timber 
growing  thereon,  and  discharged  of  land  tax. 
which  hath  been  redeemed,  the  receipt  of  which . 
said  sum  of  £  the  said  R.  P.  doth  here- 

by acknowledge,  and  of  and  from  the  same 
and  every  part  thereof,    doth  by  these  presents 


DECLARAtlON  6t  USES. 

iK^quit,   release,    and  discharge   the  said    J.    Ml 
fais    heirs,    executors,    and    administrators;    it  is 
hereby  directed,  declared,  and  agreed,  by  and  be* 
tween  the  said .  parties  to  these  presents,    as  far' 
as  they  respectively  are  interested,  that  a  certain- 
fine,  sur  canuzanee  de  droit  come  ceo,   Sfc.  levied 
by  the  said  R.  P«  and  Catherine  his  wife,  >  unto 
the  said  H.  K*  and  his  heirs,  of  the  orchard,  close, 
Imd  hereditaments,    hereinafter  described    among 
other  hereditaments  by  the  names  and  descriptions 
of  one  messuage,    &c.  with    the  appurtenances, 
iK.  in  Hilary  term  now  lastpast,  and  recorded  or 
intended  to  be  recorded  as  of  Hilary  term  now  last' 
past,  and  all  other  fines  levied  or  to  be  levied 
by  the  said  R.  P.  and  Cathmne  his  wife,  or  either 
cf  ^em,  shall  as,  *  to, '  for,  and  concerning  all  diat 
orchard,  and  one  close,  late  two  closes  of  land, 
situate,  lying,  and  being,  at  or  in  W«  in  the  said 
parish  of  S.  with  the  appurtenances ;  (which  said- 
orchard  doth  occupy  a  scite  of  1  A.  1  R.  19  P.  in- 
cluding die  hedges  thereunto  belonging ;  and  which 
said  close  doth  occupy  a  scite  of  9  A.  9  R.  19  P. 
including  the  hedges  thereunto  belonging,)  being 
a  close    and    hereditament  which  were  formeriy 
purchased  by  J.  P.  gentleman,  who  died  intestate, 
<rf  andfiom  W.  W.  and  H.  W.  Esq.  or  one  of 
them,  in  the  year  1741,  and  the  same  descended 
to  R.   P.  his  eldest  son,  who  devised  the  same  to 
the  said  R.  P.  par^  hereto,  his  heirs  and  assigns 
for  ever,  subject  to  a  life  estate  to  the   Rev.   J.   P. 
the  brother  of  the  said  R-  P.  deceased,  (being  an 
estate  determined  by  his  deadi,)  and  also  subject 
to  an  annuity  to  J.  P.  his  brother  (being  an  annu- 
ity whidi  is  determined  by  his  death,  >  and  'vHtich 
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yriil  of  tl^  8^4  St.  P,  4«iQ9at«d»  imi  proved  in 

fiplf  tl»e        4iQr  iM*  *  90d  eveiy  pArt:  tod  pwr^ 

0^  of  th«  ftait^  oiclimxl  tfui  cri««^>  with  ^eir  m4 

«$a)(pep,  «ubjeQt  nQV6rtl»Ql««0  to  DUOll  «MeBa«iit9  of 

v«y  or  p«^Mge  ]Rh  firawiof  w^r  from  tli9  w^li 
in  the  Mi4  QrQ))!ir4  a?  «ff0  olF  light  q)U0]k4  by 

Qmir«  wto  w4  tji^  tbo  iMe  of  tfa9  fniid  i,  Hd.  )m 

DHriy  Iwfefpy  b»ving  4P«q4  to  enter  wl^tenmil 
qove^fsi^  fix  ^a^  tb$i«fof«  ^  wid  H.  P.  dotfi 

Ipei^  ^  l»jnwlft  bw  beinw  exeoutprt,  a»i  ad«ir 

i^»trf4^ip,  ^yeanfii  intb  ii»  mid .  <7.  M*  Im  beva 
«n4  <Msi$ii(i  Uisl  be  ^  Diid  E.  P.  puity  bm^to* 
i/i  ttow  geiaod  t9  bif»  «nd  bi»  heii«t  of  m  ^baolirto 
9{rt9t»  <tf  lainsfnumae  m  fQe«iinpl«,  of  «fid  »  tht 
q«nd  OFQbofd*  ^<m»  «b4  horediitoiiients.  haeiRf 
h#>N(  df8c;ribfd>  4nd  «veiy  fnirt  «if  ^  wiliw* 
with  1^  nTpj^n^tmrntm*   n^tbp^t  esy  ooqdibMt* 

tnwt,   pQwer   of  «««ro«f^4,  ^  of  liimt^ltiQe    |» 

MM  or  WMiii  w  «py  Qibw  powaii  Kstraint}  enHw* 

qWjlJt«)rk^r  (bwg  wbflPOfVQr,  tPdl^Kfat,  mak^vfiidi 
IcmWi  9r  i9QIUBft«r  <^  «W»9  ^stat^,  or  wj^r  ptH 
<ber^;  find  «l80  ^  tbear  ^  <M>d  E.  p.  p»itF 

bereto,  md  C^tb^e  hj»  wif^  nqnr  have  in  tbemt 

foives  gogi^  liflH    iUU  pQwr«r>  9od    liaivfui    aqd 

«b^u^  ji^dMwiiy  ^  <biw  proa^nti,    ^   tb|9 

fife  b^mbefi)!^    m»p^k)n«d>   V>  gpmt  and  QQR« 

^  tb9  pain«  otcbfud,  0)96?,  and  b(^nBjit»mrii»i 
b«mb#«;e  d^sqib^d,  ^f^d  vr^  put  of  ibe 
fMn?«  vi^  the  f^wtewmofs  unto  wtd  ta  ibft 

UW  of  the  said  J.  Mi  his  beka  m»J  tttum   for 
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ever ;  and  also  that  it  shall  be  lawful  for  the  said 
J.  M.  his  heirs  and  assigns,  ioomediately  upon 
and  after  the  execution  of  these  presents,  and  at  all 
times  hereafter,  to  enter  into  and  upon,  and  have, 
hold,  possess,  and  enjoy  the  said  close,  orchard, 
and  hereditaments,  hereinbefore  described,  and 
every  part  of  the  same,  with  the  appurtenances, 
and  to  receive  and  take  the  rents  and  profits 
thereof,  without  any  let,  suit,  trouble,  eviction, 
ejection,  interruption,  or  denial  whatsoever,  of 
or  by  him  the  said  R.  P.  party  hereto,  or  his 
heirs,  or  any  other  person  or  persons  whomsoever, 
and  free  from  aU  incumbrances  whatso^ter  made, 
done,  committed,  occasioned,  permitted,  or  suf- 
fered by  the  said  R.  P.  party  hereto,  or  any  per- 
son or  persons  whomsoever ;  And  Furthe* 
that  the  said  R.  P.  party  hereto,  and  his  heirs, 
and  all  persons  lawfully  or  equitably  and  right- 
fully claiming  any  estate  or  interest  in  or  to  the 
said  close,  orchard,  and  hereditaments  herein- 
b<*fore  described,  or  any  part  thereof,  shall  and 
will  from  time  to  time  and  at  all  times  hereafter 
upon  every  reasonable  request,  and  at  the  costs 
and  charges  in  all  things  of  the  said  J.  M.  his 
heirs  and  assigns,  make,  do,  acknowledge,  levy, 
suffer,  execute,  and  perfect,  or  cause  or  procure  to 
be  made,  done,  acknowledged,  levied,  suffered, 
executed,  and  perfected,  all  such  further  and  other 
lawful  and  reasonable  acts,  deeds,  conveyances, 
and  assurances  in  the  law  whatsoever,  for  fur- 
ther, better,  more  perfectly,  lawfully,  and  abso- 
lutely, or  satisfactorily  granting,  limiting,  releas- 
ing, confirming,  or  otherwise  assuring  the  said 
close,    orchard,    and    hereditaments,    hereinbefore 

VOL.    II.  K    K 
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described)  and  every  part  of  the  saoie,  with  ihe 
appurtenances,  unto  and  to  the  use  o£  the  said 
J.  M.  his  heirs  and  assigns  for  eyer>  according 
to  the  true  intent  and  meaning  of  these  presents, 
as  by  the  said  J.  M.  his  heirs  or  assigns,  or  his 
6r  their  counsel  in  the  law,  shall  be  reasonably 
devised  or  advised  and  required,  and  be  tendered 
to  be  made^  dcme,  and  executed.  IN  WITNESS, 
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Declaration  of  the  Uses  of  a  Pine^ 

THIS    INDENTURE^    of  three  parts,  made 
the  day  of  51st  Geo.  IIL  and  in  the 

year  of  our  Lord  1811,  between  J*  D.  of,  &c. 
tmd  Joan  his  wife,  R.  D^  of,  &c.  and  Susannah 
his  wife,  3.  D.  of,  &c.  and  R*  D.  of,  &c,  of  the 
iirst  part ;  J.  B%  of,  &c«  of  the  second  part ;  and 
C.  D*  of,  &c.  of  the  third  part*  Whereas  the 
said  R.  D.  and  Susannah  his  wife,  J.  D.  and  Joan 
his  wife,  J.  D.  and  R«  D.  have  acknowledged  and 
levied,  or  intend  forthwith  to  acknowledge  and 
levy  to  the  said  J.  B.  and  his  heirs,  one  fine  sur 
conuzance  de  droit  come  ceo,  Sfc.  of  divers  heredi^ 
taments  in  the  county  of  Somerset,  and  among 
and  together  with  other  hereditaments  which  have 
been  purdhiased  by  the  said  J«  B.  and  have  been 
or  are  intended  to  be  cionveyed  to  uses  for  the 
benefit  of  the  said  J.  B.  his  hdrs,  appointees, 
and  assigns,  all,  &c.  (describe  the  parcels  fully) 
with  their  and  every  of  their  rights,  niemberst 
and  appurtenances^  wJUch  said  clones,  laixdsj 
and  h^:editwienta^  At  <^e  time  of  levying  the  saj4 
fi^e,  stood  ilfeiited  tp  the  we  of  the  said  J.  D. 
Iwr  heiB3  atid  :is3igw^  fhr  ^^^.  And  Whebeas 
flo  uses  have  Jx^en  4eel9red  ^  this  sa«d  .fine,  m 

K    K    S 


SW  APPENDIX. 

for  as  the  same  relates   to,  or  comprises  the  said 
closes,  lands,   -and  hereditaments,   described  in  tke 
recitals  hereinbefore  contained.     And  Whereas 
the   said  J.  D.  is  desirous  that  the  same  closes, 
lands,    and  hereditaments,    should  henceforth   be 
and  become  the  inheritance   of  the  said  J.  D.  her 
husband,   and   be  settled  to  the   uses,    upon  the 
trusts,  and  for  the  ends,  intents,  and  purposes,  for 
his  benefit,  which  are  hereinafter  limited,  expect- 
ed,   declared,    and  contained,  of  and  concerning 
the  same ;  and  the  said  R.  D.  and   Susannah  his 
wife,  J.    D.  and   R.  D.  who  joined  in  the  said 
fine,    in   respect  of   the  hereditaments  pmchased 
by  the  said  J.  B.  have  at  the  request  of   the   said 
J.  D.  and  Joan  his  wife,  and  for  the   purpose  of 
conformity,  agreed  to  .join  in  the  declaration   her6^ 
inafter  contained,  of  the  uses    of  the    said  fine, 
as   to  the  closes  and  hereditaments  described  in 
the  recitals  hereinbefore  contained:    Now  this 
Indenture    Witnesseth,    and  it    is    hereby 
granted,  declared,    and  agreed  by  and  between  all 
the  said  parties  to  these  presents,  as  far  as  they 
respectively  are  interested  in  the  closes  and  here- 
ditaments mentioped  or  described  in  the  recitals 
hereinbefore  contained,   and  they  hereby  severally 
and  respectively  direct  and  appoint  that  the  fine 
so  as  aforesaid,   or  in  any  other  mariner,   or  at  any 
other  time   or  times  to  be  acknowledged  and  levi- 
ed, and  also  all  and  every  fine  and  fines,  ccHnmon 
recovery  and  common  recoveries    and     other  as- 
surances whatsoever,  at  any  time  or  times  hereto- 
fore, and  to  be  at  any  time  and  from  time  to  time 
hereafter   acknowledged,    levied,    suffered,    made, 
and   executed,    of  the  said  closes,  land,  and   he- 
reditaments, comprised  and  described  in  the  peci* 


DECUiRATiON  OF  USES.  $01 

tab  herieinbefore  contained,  or  any  of  them,  or 
any  part  or  parcel  of  the  same,  either  alone  or 
jointly  with  any  other  lands,  tenements,  or  here- 
ditaments whatsoever,  by  or  between  the  said  par- 
ties to  these  presents,  or  any  of  them,  either  alone 
or  jointly  and  together  with  any  other  person  or 
persons  whomsoever,  or  to  which  they  or  any  or 
either  of  them  is  or  are^  or  shall  or  may  be  par- 
ties or  privies,  or  party  or  privy,  shall  be  and 
enure,  and  shall  be  construed,  adjudged,  expounded, 
decreed,  and  taken  to  be  and  enure,  and  the  same 
is  and  are,  and  was  and  were  meant,  intended, 
and  is  and  are  hereby  directed  and  declared  to 
be  and  enure ;  and  that  the  person  or  persons  to 
whom  the  said  fine  or  fines,  common  recovery  .  or 
recoveries,  or  other  assurances  respectively,  hav« 
or  hath  been,  or  shall  or  may  be  levied,  suffered; 
made,  and  executed,  shall  stand  and  be  seised  as 
to,  for,  and  concerning  the  said  closes,  lands,  and 
hereditkments,  mentioned  and  described  in  the 
recitals  hereinbefore  contained,  and  every  part 
and  parcel  of  the  same,  with  the  appurtenances, 
to  the  uses,  upon  the  trusts,  and  for  the  ends^ 
intents,  and  purposes,  hereinafter  limited,  ex- 
pressed, declared,  and  contained,  of  and  con- 
cerning the  same,  that  is  to  say,  ("here  follow  uses 
to  prwmt  dower.)    ^N  WITNESS,  &c. 


Q0S  AITENDIX. 


FORM  IV. 


Feoffment  made  to  gain  the  Freehold  by  DisseUin. 

THIS    INDENTURE,    made,    &c.     between 
J.  C.  of,  &c.  and  M.  his  wife,  of  the  one  part,   and 
A,  B.  of,  &c.  of  the  odierpart:  Whereas    the 
said  J.  C.  is  desirous  of  making  a  feojQTment  and 
levying  a  fine  of  the  messuage  or  tenement,  yard, 
garden,  and  hereditaments,  hereinafter  described, 
and  also  granted  and  enfeoffed,   or  otherwise  assur* 
ed  or  intended  so  to  be,  and  of  limiting  the  same 
messuage,   &c.   to  the  uses  hereinafter  expressed 
end  declared  concerning  the  same  ;    and  the  said 
M.  the  wife  of  the  said  J*  C.  hath  agreed  to  j(m 
with  him  in  levying  a  fine  of  the  same  messuage, 
&c.  and  hereditaments :  Now   this   Ikdekturs 
WITNESSETH,  that  for  the  purposes  hereinbefore 
expressed,  and  in  consideration  of  ten  shillings  of 
lavirful    money  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  current  in   Great  Britain,  to 
the  said  J.  C.  well  and  truly  paid  by  the  said  A. 
B.    before  the  execution  of   these   presents,    the 
receipt  whereof  is  hereby  acknowledged  ;   the  said 
J.  C.  hath  given,  granted,  enfeoffed,  and  confirm- 
ed, and  by  these  presents   doth  give,  grant,  en- 
feoff, and  co^firm  ijjato  the  said  A.  B.  his  heirs 


mad  assigns,  All,  &c.  {the  parcels  and  ike  appro- 
priate general  werds^and  the  reversion,  Sfc.)  To 
HATE  AND  TO  HOLD  the  Said  mcssu^,  or  ten^ 
meat,  yard,  gaiden,  and  hereditaments,  henbj 
granted  and  enfeoffed,  or  otherwise  assured,  or 
intended  so  to  be,  and  every  part  and  parcel  of 
the  same,  with  their  and  every  of  their  appurte- 
nances, unto  the  said  A.  B.  his  heirs  and  assigns 
for  ever;  To  the  use,  &c.  fUses  to  prevent  dower. 
Covenant  to  levy  ajine,  with  a  declaration  that  the 
same  shall  operate. )  To  the  uses,  upon  the  trusts, 
and  for  the  ends,  intents,  and  purposes  hereinbe- 
fore limited,  expressed^  and  declared,  of  and  con- 
cerning the  same,  in  confirmation  of  these  presents, 
and  for  the  purpose  of  giving  more  complete  effect 
to  the  same.     IN  WITNESS,  &c. 

Observation. 

There  must  be  a  letter  of  attorney  firom  the  feoflfor, 
if  absent,  to  give  livery,  and  firom  the  feoffee,  if 
absent,  to  receive  livery ;  the  feoffor  by  himself  or 
his  attorney  should  enter  in  the  house,  and  claim 
the  same  as  his  inheritance:  all  other  persons 
should  thereupon  quit  the  same;  afterwards  he 
should  deliver  the  deed  prepared  from  this  draft, 
and  then  taking  the  key  of  the  house,  deliver  the  key 
to  the  feoffee,  in  the  name  of  seisin  and  as  seisin  of 
the  house  and  premises,  with  the  appurtenances,  to 
the  feoffee,  his  heirs  and  assigns,  according  to  the 
form  and  effect  of  the  deed.  On  the  deal  there 
should  be  indorsed  a  memorandum  of  the  trans* 
action  in  these  words,  or  to  this  effect : — 

Memorandum — That  on  the  day  and  year  first 
within  written,  th^  within  named  J.  C.  did  enter 


604  APPENDIX. 

upon  and  take  possession  of  the  messus^e,  or  te- 
nement, yard,  garden,  and  hereditaments,  described 
in  the  within  written  indenture,  and  thereby  granted 
and  enfeoffed,  or  expressed  so  to  be,  and  claimed 
the  same  as  his  inheritance,  and  having  taken 
possession  and  seisin  thereof,  as  aforesaid,  did 
make  hvery  of  seisin  of  the  same  messuage,  &c. 
to  the  within  named  A.  B.  to  have  and  to  hold 
to  the  said  ^.  B.  his  heirs  and  assigns,  accord- 
ing to  the  form  and  effect  of  the  within  written 
indenture. 

N.  B.  If  livery  be  given  or  received  by  attorney, 
the  fact  should  be  so  stated. 
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FORM  V. 


Feoffment  and  Covenant  to  levy  a  Fine. 

THIS  INDI;NTURE,  of  five  parts,  made,  &c. 
between  J.  L.  of,  &c.  and  Sarah  his  wife,  of  the 
first  part ;  G.  S.  of,  &c.  and  Frances  his  wife,  of 
the  second  part ;  T.  L.  of,  &c.  of  the  third  part ; 
J.  F.  of,  &e.  and  B.  W.  of,  &c.  of  the  fourth  part ; 
and  J.  J.  A.  of,  &c.  and  W.  W.  the  younger,  of, 
&c.  of  the  fifth  part.  Whereas  the  said  J.  L.  is 
seised  to  him  and  his  heirs  in  fee-simple  (subject 
to  the  title  of  dower  of  the  said  Sarah  his  wife)  of 
five-eighth  parts  of  the  manor,  messuages,  lands, 
and  hereditaments,  hereinafter  enfeoffed,  or  other- 
wise assured,  or  intended  so  to  be,  and  the  said 
G.  S.  is  seised  to  him  and  his  heirs  in  fee-simple, 
subject  to  the  title  of  dower  of  the  said  Fiances 
his  wife,  of  the  remaining  three-eighth  parts  of  the 
same  manor,  messuages,  lands,  and  hereditaments. 
And  whereas  the  said  manor,  messuages,  lands, 
and  hereditaments,  have  been  lately  sold  in  lots 
to  severd  persons ;  and  for  the  purpose  of  bringing 
the  evidence  of  title  to  the  same  manor  and  here- 
ditaments  into  a  narrow  compass,  and  for  extin- 
guishing all  dower,  right  and  title  of  dower,  of 
the  said  S.  L.  and  F.  S.  it  hath  been  advised, 
determined,  and  agreed,  that  a  feoffinent  should  be 
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made,  and  a  fine  levied  of  the  same  manor,  mes- 
suages, labds,  and  hereditaments,  and  such  uses 
declared  thereof  as  are  hereinafter  mentioned.  Now 

THIS    INDENTURE  WITNESSETH    that    in    pUTSU- 

ance  of  the  said  agreement,  and  in  consideration 
of  ten  shilhngs  of  lawful  money  current  in  Great 
Britain  to  eaeh  of  them  the  said  J.  L.  and  Sarah 
his  wife,  G.  T.  and  Frances  his  wife,  well  and 
truly  p^d  by  the  said  T.  L.  immediately  before 
the  execution  of  these  presents^  the  receipt  where- 
of is  hereby  acknowledged,  they  the  said  J.  L, 
and  Sajjih  his  wife,  G.  S.  and  Frances  his  wife, 
according  to  their  respective  shares,  estates,  and 
interests,  in  the  manor  and  hereditaments,  have^ 
and  each  and  every  of  them  hath  given,  granted, 
and  enfeoffed,  and  by  these  presents,  </o,  and 
each  and  every  of  them  doth  give,  graQt,  and  en- 
feoff, unto  the  said  T.  L.  his  heirs  and  assigns 
for  ever,  all,  &c.  parcels  fully ^  and  all  and  singu-^ 
lar  messuages,  &c.  and  all  other  the  manor  or  re«> 
puted  manor,  messuages,  lands,  tenements,  and 
hereditaments,  and  parts  and  sh^re^  of  manors, 
messuages,  lands,  tenements,  and  hereditaments^ 
of '  them  the  said  J.  L.  and  G.  S.  and  each  or 
either  of  tb^n,  situate,  lying,  and  being,  in  the 
parish  of  F.  in  the  said  county  of  O.  and  every 
part  and  parcel  of  the  same,  with  their  and  every 
pf  their  rights,  members,  and  appurtenances,  and 
the  rev^fsion,  &c.  and  all  the  estate,  &c.  To 
HAVE  AND  TO  HOLD  the  Said  manor,  messuages, 
landb,  tenements,  and  hereditaments,  and  all  and 
singtriiar  other  the  premises  hereby  granted  and 
enfeoffed,  or  otherwise  assured  or  intended  so  to 
be,  and  every  part  and  parcel  of  the  same,  with 
their  and  every  of   their  rights,   members,  and 
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appurtenances,  unto  the  said  T.  L.  his  heirs  and 
assigns  for  ever,  to  the  use  of  the  said  T.  L.  his 
heirs  and  assigns  for  ever,  upon  the  trusts  herein* 
after  expressed  and  declared,  of  and  concerning 
the  same,  (that  is  to  say)  as,  to,  for,  and  concern* 
ing  those  five  undivided  eighth  parts  thereof, 
now  or  late  of  the  said  J.  L.  (the  said  manor  and 
hereditaments  being  considered  as  in  eight  equal 
parts  or  shares  to  be  divided,)  in  trust  for  the 
said  J.  L.  his  heirs  and  assigns  for  ever,  and  as, 
to,  for,  and  concerning  the  remaining  three  un- 
divided eighth  parts  thereof,  the  whole  in  eight 
equal  parts  to  be  divided,  in  trust,  for  the  said 
G.  S*  his  heirs  and  assigns  for  ever.  And  the  said 
J.  L*  doth  hereby  for  himself,  his  heirs,  execu- 
tes, and  administrators,  and  as  6r  as  relates  to 
and  concerns  the  five-eighth  parts  of  the  said  J* 
L,  of  and  in  the  said  manor,  Sec.  hereby  granted 
and  enfeoffed,  or  otherwise  assured,  or  intended  so 
to  be,  and  the  acts,  deeds,  and  defaults  of  himself 
and  his  said  wife,  relating  to  the  same  parts  or 
shares.  And  the  said  G.  S.  doth,  &c.  covenant 
with  the  said  T.  L.  his  heirs,  &c.  [her^  add  cove* 
nofni  to  levy  a  fine  sur  conuzance  de  droit  come 
ceo  and  so  forth  (common  form)  with  a  declaration 
to  enure']  To  the  uses,  upon  the  trusts,  and  for  the 
ends,  intents,  and  purposes,  hereinbefore  limited, 
expressed,  declared,  and  contain^,  of  and  c6n» 
cemingthe  sam^,  in  confirmation  of  these  pre*' 
sents,  and  for  giving  more  full  and  complete  effect 
to  the  same.  And  the  said  J.  L.  and  Sarah  his  wife, 
G.  S.  aixl  Frances  his  wife,  &c.  (letter  of  attorney 
to  deliver  possession  in  common  form^J  and  the 
mid  T.  L.  kc.  (letter  of  attorney  to  receive  posses* 
sum  in  common  form.)    IN  WITNESS,  &c. 
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FORM  VI.  /7-?^. 


Demise  of  Term  for  Years,  by  Way  of  Mortgage, 
being  an  Underlease,  by  a  Trustee,  of  atten- 
dant Terms,  and  a  Confirmation  and  Lease  by 
the  Reversioner. 


THIS    INDENTURE,    of  three  parts,   made 
the     ^  day  of  65  Geo.  III.  A.  D. 

•1815,  Between  R.  J.  of,  &c.  of  the  first  part; 
B.  C.  Wt  of,  &c.  of  the  second  part;  and  S,  R. 
of,  &c.  oFthe  third  part ;  Whereas  the  said  R.  J; 
is  seised  to  him  and  his  heirs,  in  fee  simple  of  the 
messuage,  farm,  and  lands,  hereby  bargained,  sold 
and  demised,  or  otherwise  assured,  or  intended  so 
to  be,  with  their  rights,  members,  and  appurte- 
nances, subject,  nevertheless,  to  one  or  more  term 
or  terms  for  years  now  vested  in  the  said  B.  C.  W. 
as  a  trustee  for  the  said  R.  J.  and  to  attend  the 
inheritance  of  the  same  messuage,  farm,  lands, 
and  hereditaments;  And  whereas,  on  the  ap- 
plication, and  at  the  instance  and  request  of  the 
said  R.  J.  the  said  S.  R.  hath  agreed  to  advance 
and  lend  to  the  said  R.  J.  the  sum  of  three  thou- 
sand pounds  at  interest,  on  the  security  -  made  by 
these  presents,  and  the  bond  of  the  said  R,,  J. 
hereinafter  mentioned.  And  the  said  B. .  G.  W.  on 
^e -  application  of  the  said  R.  J.  hath  consented 
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and  agreed  to  execute  these  presents  for  the  pur- 
pose of  giving  effect  to  the  demise    heseinafter 
contained,  and  made  by  him  the  said  R.  J.     Now 
THIS    INDENTURE  WITNESSETH,   that    in    pur- 
suance of  the  said  agreement,  and  also  in  considera- 
tion of  three  thousand  pounds,  of  lawful  money  of 
the  united  kingdom  of  Great  Britain  and  Ireland, 
current  in  Great  Britain,  to  the  said  R.  J.  advanced 
and  lent  by  the  said  S.  R.  at  or  before  the  executioa 
of  these  presents,  the  receipt  of  which  said  sum  of 
three  thousand  pounds,  the  said  R.  J.  doth  hereby 
acknowledge,  and    of  and    from  the    same    sum^ 
and  every  part  thereof,   doth    acquit,   release,   and 
discharge    the    said    S.    R,  his   heirs,   executors, 
administrators,  and  assigns  for  ever,  by  these  pre- 
sents ;    and  in  consideration    of  ten   shillings,  of 
Uke  lawful  money,  to  the  said  B.  C,  W.  also  paid 
by  the  said  S.  R.  the  receipt  whereof  is  hereby 
acknowledged,  he  the  said  B.  C.  W.  at  the  i«« 
stance  and  request,  and  by  the  direction  and  ap^ 
pointment  of  the  said  R.  J.  and  by  way  only  of  de- 
mise, or  other  assurance,  and  not  of  covenant,  or 
warranty,  hath  demised,  leased,   and  to  farm  let, 
and  by  these  presents,  doth  demise,  lease,  and   to 
farm  let,  and  the  said  R.   J.   hath  granted,  bar- 
gaided,  sold,  demised,  ratified,  and  confirmed,  and 
by  these  presents  doth  grant,  bargain,  sell,  demise, 
ratify,  and  confirm,  to  the  said  S,  R.  his  executors^ 
administrators,   and  assigns.  All  that  messuage, 
fkrm,  and  lands,    commonly  called,  known,   and 
distinguished  by   the  name    of  P.  in    the  county 
df  G.    which  said  messuage,  farm,   and   heredita- 
ments, are  now  in  the  tenure  or  occupation  of  J:  J, 
farmer,  at  the  yearly  rent  of  £  or  some  such 

rent;  And  all  houses,  cottages,  outhouses,  edifices, 
buildings,  barns,  stables,  yards,  gaxdens,  orchards. 
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closes  of  land,  meadow,  and  pasture  fiaedingSf 
woods,  underwoods,  and  tbe^  ground  and  soi) 
thereof,  common  and  commons  of  pasture  and 
of  turbary,  and  other  commonaUe  rights,  hedges, 
ditches,  fences,  mounds,  ways^  paths,  waters,  wa^ 
lercourses,  Uberties,  privileges^  easements,  prc^ts^ 
commodities,  advantages,  and  emduments  what^ 
soever,  to  the  said  messuage,  fiirm,  lands«  and  here-^ 
ditaments,  hereby  bargained,  sold,  and  demised, 
or  otherwise  assured,  at  intended  so  to  be,  or 
any  of  them  respectively  belonging,  or  in  any- 
wise appertaining,  or  accepted,  reputed,  deemr 
ed,  taken,  known,  held,  occupied,  or  enjoyed, 
as  part,  parcel,  or  member  of  the  same,  or  any  of 
Ihem  respectively.  And  the  reversion  and  rever-' 
^tons,  remainder  and  remainders,  yearly  and  other 
rents  and  profits,  of  the  said  messui^,  farm, 
lands,  and  hereditaments,  h^eby  bargained,  sold^ 
and  demised,  or  otherwise  assured,  or  intended  so 
to  be,  and  every  part  and  parcel  of  the  same,  with 
their  and  eveiy  of  their  rights,  members,  and  ap« 
purfenances,  f add  grant  of  deeds: J  Tohav£  aKd 
TO  HOLD  the  said  messuage,  farm,  lands,  heredi- 
taments, and  all  and  singular  the  premises,  here* 
by  bargained,  sold,  and  demised,  or  otherwise  as** 
sured,  or  intended  so  to  be,  and  every  part  aiwi 
parcel  of  the  same,  with  their,  and  every  of  their 
rights,  membens,  and  appurtenances,  unto  the  said 
S*  R.  his  executors,  administrators,  and  assigiiis, 
fixMn  the  day  next  before  the  day  of  the  date  of 
these  presents,  for  and  during  the  term  or  time 
df  two  hundred  years  thence  next  ensuing,  and 
fully  to  be  complete  and  ended,  without  impeach* 
iiififflt  of  or  for  any  manner  of  waste,  subject 
n^vertiieless  to  the  proviso  or  agreement  for  te- 
demption  herein^er  contwned,  peidmg  ^nd  pt^ 
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ing  for  the  same  messuage  and  hereditaments, 
yearly  and  every  year,  during  the  said  term  het^ 
by  granted,  the  rent  of  one  pepper  com,  if  die 
same  rent  should  be  lawfully  demanded;  Pho* 
TIDED  ALWAYS,  and  it  is  h^reby  declared  and 
agreed  by  and  between  the  parties  to  these  pre-' 
sents,  as  fiur  as  they  respectively  are  interested, 
and  the  true  intent  and  meaning  of  them  and  of 
these  presents  are,  and  these  presents  are  upott 
Ais  express  condition,  that  if  the  said  R.J.  his 
heirs,  executors,  administrators,  or  assigns,  d6 
and  shall  weU  and  truly  pay  or  cause  to  be  paid, 
unto  the  said  S.  R.  his  executors,  administrators, 
xk  ai^gns,  the  full  sum  of  three  thousand 
pounds,  of  lawful  money  df  the  united  kingdom 
of  Great  Britain  and  Ireland,  current  in  Great 
Britain,  at  or  in  the  c5mmon  ditiing  hall  of  tiHe 
Inner  Temple,  London,  upon  the  day  of 

which  will  be  in  the  year  of  our  Loid 
1816,  and  in  the  mean  time  do  and  jshall  half 
yeariy  (that  is  to  say)  on  the  day  of 

and  thi^  day  of  during 

the  continuance  of  the  said  sum  of  three  thousand 
pounds  on  this  security,  well  and  truly  pay  or 
ttM&e  to  be  paid  to  the  said  l§.  R.  his  executors, 
administrators,  or  assigns,  at  or  in  the  same  place, 
interest  for  the  said  sum  of  three  thousand 
pounds,  at  and  after  tfa^  raft^  of  five  pounds  for 
OfieVhundred  poutids  fbt  a  year ;  and  if  the  said 
R«  J.  his  heirs/  executors,  administrators,  or 
flissigns,  do  and  msM  pay  the  said  principal  sum 
of  three  thousand  poulidft,  and  the  interest  there- 
of, without  any  deduction  <>r  Itbatement  whatso- 
ever, out  of  the  same  princi^  money  and  inter- 
^t,  or  any  part  thereof,  foi  and  in  iespect  of  any 
ttdtoi,    clitt^,  tdMsv    asiMM!l8M»,    p^ftbmts^w 
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impositions,     at    any  time  or    times    heretofore, 
and  to  be  at  any  time   and  from  time  to  time 
hereafter    taxed,     charged,    assessed,   or  imposed 
on  the  said  messuage,  fdrm,   lands,  and  heredita- 
ments,  hereby  bargained,   sold   and  demised,    or 
otherwise  assured,   or  intended  so  to  be,  or  upon 
the  said  sum  of  three  thousand  pounds,  and  inter- 
est, or  any  part  thereof,  or  upon  the  said  S.   R.  his 
executors,  administrators,  or  assigns,  or  any  other 
person  or  persons  whomsoever,  on  account  or  in 
respect  of  the  said  sum  of  three  thousand  pounds, 
or   the  interest  thereof,  or  any  part  of  the  same 
respectively,  or  upon  account  or  in  respect  of  the 
said  messuage,    farm,    lands,    and    hereditaments 
hereby  bargained,  sold  and  demised,   or   otherwise 
assured,   or  intended  so  to  be,  or  any  of  them,  or 
any  part  of  the  same  by  authority  of  parliament  or 
otherwise  howsoever,   or  upon  account  or    in  ,  re- 
spect of  any  other  matter,  cause,   or  thing  what- 
soever, other  than  and  except  the  present  or  any 
future   tax  on   property  or  income,   then  and  in 
that  case  immediately  after  such   payment  shall 
be  made  as  aforesaid,  the  said  term  of  two  hun- 
dred years,  and  also  one  bond  or  writing  .obliga- 
tory,  bearing  even  date  with  these  presents,  given 
and  entered  into  by  the  said  J.  R.  to  the   said 
S.  R.   in   the   sum  of  six  thousand  pounds,   and 
conditioned  to  be  void  on  payment  of  the  sum  of 
three  thousand  pounds  and  interest  for  that  fum, . 
the  said  bond  and  these  presents  being  given  for 
securing  one  and  the  same  sum  of  three  thoyusai)|[l 
pounds  and  its  interest,  and  not  divers  ^ums   a^d 
their  interest,  shall  cease  and  be  void  to  all  intents 
and  purposes  whatsoever,   any  thing  hereinbefoft 
or  in  the  said  bond  contained  to  the  contraiy  in 
anywise  notwithstanding.    And  the  said  B.  C.  W. 
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for  kiipfielf,  his  heirs,  executors,  and  administro- 
tors,  doth  by  these  preseote  covenant  and  declare 
to  and  with  the  said  S.  R.  his  executors,  administra* 
toiB,  «od  assigns,  that  he  the  said  B.  C.  W.  ha(h 
not  at  any  time  or  tinges  heretofore  made,  done, 
executed,  or  committed,  or  wiUingly  or  knowingly 
suffeied  any  act,  deed,  matter,  en*  thijo^  whatsoever, 
whereby  or  by  reason  or  mesns  whereof  the  aaid 
messu^,  &rm,  lands,  and  hereditaments,  hereby 
haigaijied,  sold,  and  demised,  or  otherwise  a^ur* 
ed,  or  intended  so  to  be,  or  any  part  thereof,  are, 
is,  can,  shall,  or  may  be  impeached,  charged,  in- 
cumbered, or  in  an3rwise  affected  in  title,  chaigie, 
estate,  or  odierwise  howsoever.  And  the  said  R.  J. 
doth  hereby,  for  himself,  his .  heirs,  executors,  and 
administrators,  covenant,  promise,  and  agree  to 
and  with  the  said  S.  R.  his  executors,  administra* 
tors,  and  assigns,  that  he  the  said  R.  J.  his  heirs, 
executors,  administrators,  and  assigns,  or  soqie 
or  one  of  them,  shall  or  will  well  and  truly  pay, 
or  cause  to  be  paid,  unto  the  said  S.  R.  his  exe» 
cutors,  administrators,  or  assigns,  the  9aid  princi- 
pal sum  of  three  thousand  pounds,  and  the  inter- 
est thereof,  at  the  rate  aforesaid,  at  the  time  and 
place  hereinbefore  appoiated  for  payment  thereof, 
without  any  deduction  ox  abatement,  on  any  ac- 
count wfaatsoerer,  except  as  aforesaid,  and  ac- 
cording to  the  true  intent  and  meaning  of  the«|^ 
presents.  And  also  that  the  said  R.  J.  find  B.  C. 
W«  now  have  in  themselves  respectively  goqd 
right,  or  full  power  and  lawful  and  absolute  au- 
thority by  tliese  presents  to  bargain,  sell,  demise, 
and  confirm  the  said  messuage,  ferp),  lands,  and 
hereditaments  hereby  haigaii^,  ^pld,  find  4^ 
mised,   or  otherwise  aspured,  or  intended  po  to 
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be,  and  every  part  and  parcel  of  the  same,  with 
their  and  every  of  their  rights,  members,  and  ap* 
purtenances,    unto  the  said  S.  R.   his  executors, 
administrators,    and    assigns,  for    and  during  the 
said  term  or  time  of  two  hundred  years,  according 
to  the  true  intent  and  meaning  of  these  presents. 
And  also  that  immediately  after  default  shall  be 
made  in  payment  of  all  or  any  part  of  the  said 
sum  of  three  thousand   pounds  and  interest,  coor 
trary  to  the  true  intent  and  meaning  of  these  pre* 
sents,  and  the  proviso  or  agreement  for  redemp* 
tion  hereinbefore  contained,   and  thenceforth  from 
time  to  time  during  the  residue  of  the  said  term 
of  two  hundred  years,    it  shall  and  may  be  lawful 
to  and  for  the   said  S.  R*  his  executors,  admini-^ 
6trators  and  assigns,  to  enter  into  and  upon,  and 
have,  hold,  use,  occupy,  possess,  and  enjoy  the  said 
messuage,    farm,  lands,  and  hereditaments,    here- 
by bargained,  sold,  and  demised,  or  otherwise  as* 
sured,  or  intended   so  to  be,   and    every  part   and 
parcel  of  the  same,  with  their  and  every  of  their 
rights,  members,  and    appurtenances,  and    to  re^^ 
ceive  and  take  the  rents,  issues,  and  profits  there* 
of,  and  of  every  part  and  parcel  of  the  same,  ac- 
cording to  the  true  intent  and  meaning  of  these 
presents,    without  any  lawful    let,    suit,    trouble, 
eviction,  ejection    expulsion,   interruption,   or  de»- 
nial  whatsoever,   of,    from,    or  by  them,  the  said 
R.  J.  or  B.  C.  W.  or  either  of  them,  or  any  other 
person  or  persons,  whomsoever,    (other  than  and 
extept  the  person  or  persons  whose   estate  or   in- 
terest, or  several  estates  or   interests    is    or    are 
hereinafter  excepted,  for  or  in  respect,   and  only 
for  or  in  respect  of  the  same  estate  or  interest,  or 
^veral  estates  or  interests)  and  free  and  clear,  and 
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freely,  clearly,  and  absolutely  acquitted,  exonera- 
ted, released,  and  discharged,  or  otherwise  by  him 
the  said  R.  J.  his  heirs,  executors,  or  administra- 
tors, at  his  or  their  own  costs  and  charges,  in  all 
things  well  and  sufficiently  protected,  defended, 
saved  harmless  and  kept  indemnified,  of,  from, 
and  against  all  and  all  manner  of  former  and  other 
gifts,  grants,  feoffinents,  mortgages,  leases,  bar-  V 
gains,  sales,  jointures,  dowers,  right  and  title  of 
dower,  uses,  trusts,  wills,  intails,  annuities, 
legacies,  rents  charges,  rents  seek,  rents  service, 
and  all  arrears  of  rent,  and  also  of,  from,  and 
against  all  and  all  mannef  of  fines,  issues,  amer- 
ciaments, statutes,  recognizances,  judgments, 
executions,  extents,  suits,  decrees,  debts  of  re* 
cord,  debts  to  the  king's  majesty,  or  any  of  his 
predecessors,  sequestrations,  estates,  titles,  trou- 
bles. Hens,  charges,  and  incumbrances  whatsoever 
at  any  time  or  times  heretofore,  and  to  be  at  any 
time  and  from  time  to  time  hereafter  had,  made, 
done,  committed,  occasioned,  permitted  or  suffer- 
ed by  the  said  R.  J,  or  any  other  person  or  per- 
sons whomsoever,  the  land  tax  charged  or  charge- 
able upon,  and  which  henceforth  shall  become 
payable  for  the  same  messuage,  farm,  lands,  and 
hereditaments,  or  any  of  them,  and  a  rent-chai^ 
of  four  hundred  pounds  payable  to  Johanna  J. 
widow,  for  her  life,  out  of  the  same  messuage,  farm, 
lands,  and  hereditaments,  and  other  heredita- 
ments, and  the  term,  estate,  or  interest,  of  the  said 
J.  J.  always  excepted  ;  And  further,  that  the 
other  hereditaments,  which  are  charged  or  charge- 
able with  or  liable  to  the  payment  of  the  said  an- 
nuity, or  yearly  rent  charge  of  four  hundred 
pounds,  shall  exclusively  of  and  by  way  pf  ipden)- 
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nity  to  the  messuages,  farm,  lands,  and  heredita- 
ment, hereby  bargained,  sold,  and  demised,  or 
otherwise  assured,  or  intended  so  to  be,  be  the 
fund  for  answering  and  paying  the  same  annuity 
or  yearly  rent  chaise.  And  moreover  that  he  the 
said  R.  J.  and  his  heirs,  and  all  persons  whoso- 
ever  lawfully  or  equitably  and  rightfully  claim- 
ing, or  to  claim  any  estate  right,  title,  trust, 
charge,  or  interest  at  law  or  in  equity,  of,  in,  to, 
out  of  or  upon  the  said  messuage,  farm,  lands, 
and  hereditaments,  hereby  bargained,  sold,  and 
demised,  or  otherwise  assured,  or  intended  so  to 
be,  or  any  of  them,  or  any  part  thereof  (other  than 
and  except  the  person  or  persons  whose  estate 
or  interest  or  several  estates  or  interests  is  or  ara 
hereinbefore  excepted,  for  or  in  respect  of  the  same 
estate  and  interest,  or  several  estates  or  interests, 
shall  and  will  from  time  to  time,  and  at  all  times) 
upon  every  reasonable  request  of  the  said  S.  R. 
his  executors,  administrators,  and  assigns,  and 
at  the  costs  and  charges  in  all  things  .<^  the  said 
R.  J.  his  heirs,  executors,  administrators,  or  as^ 
signs,  make,  do,  acknowledge,  levy,  suffer,  exe* 
cute,  and  perfect,  or  cause  or  procure  to  be  mude^ 
done,  acknowledged,  levied,  suffered,  executed, 
and  perfected,  all  such  further  and  other  lawfijl  and 
reasonable  acts,  deeds,  devices,  conveyances,  and 
assurances  in  the  law  whatsoever,  for  further, 
better,  more  perfectly,  lawfully,  and  absolutely 
or  satisfactorily  bargaining,  selling,  demising, 
confirming,  or  otherwise  assuring  the  said  mes- 
suage, ferm,  lands,  and  hereditaments,  hereby 
bargained,  sold  and  demised,  or  otherwise  assur- 
ed, or  intended  so  to  be,  and  every  part  and  par- 
cel of  the  same,    with  their    and  every  of  their 
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rights,  members,  and  appurtenances,  unto  the  said 
S.  R.  his  executors,  administrators,  and  assigns, 
for  and  during  the  residue  of  the  time  of  the  said 
term  of  two  hundred  years,  according  to  the  true 
intent  and  meaning  of  these  presents,  as  by  the 
said  S.  R.  his  executors,  administrators,  or  assigns, 
or  his  or  their  counsel  in  the  law,  shall  be  reason- 
ably devised,  or  advised  and  required ;  and  it  is 
hereby  declared  and  agreed  by  and  between  the 
said  R.  J.  and  S.  R.  and  the  said  R.  J.  doth  here- 
by consent  and  agree  that  in  the  mean  time,  and 
until  default  shall  be  made  in  payment  of  all  or 
N  some  part  of  the  said  sum  of  three  thousand 
pounds,  and  the  interest  thereof,  contrary  to  the 
true  intent  and  meaning  of  these  presents,  and  the 
proviso  or  agreement  for  redemption  hereinbefore 
contained,  it  shall  or  may  be  lawful  to  and  for 
the  said  R.  J.  his  heirs  or  assigns,  or  the  said 
B.  C.  W.  his  executors,  administrators,  or  assigns, 
as  suclf  trustee  or  trustees,  to  hold,  occupy,  en- 
joy, and  receive  and  take  the  rents  and  profits 
of  the  said  messuage,  &rm,  lands,  and  heredita- 
ments hereby  bargained,  sold,  and  demised,  or 
otherwise  assured,  or  intended  so  to  be,  and 
every  part  and  parcel  of  the  same,  with  the 
rights,  members,  and  appurtenances,  without  any 
let,  suit,  or  inteiruption  whatsoever,  .of,  from,  Oir 
by  the  said  S.  R.  his  executors,  administrators,  or 
assigns,  or,  of,  from,  or  by  any  person  or  persons* 
rightfully  claiming,  or  to  claim,  by,  from,  under, 
or  in  trust  for  him  or  them,  any  thing  herein- 
before contained  to  the  contrary  notwithstanding. 
IN  WITNESS,  &c. 
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nity  to  the  messuages,  fann,  lands,  and  heredita- 
ment, hereby  bargained,  sold,  and  demised,  or 
otherwise  assured,  or  intended  so  to  be,  be  the 
ftmd  for  answering  and  paying  the  same  annuity 
or  yearly  rent  charge.  And  moreover  that  he  the 
said  R.  J.  and  his  heirs,  and  all  persons  whoso- 
ever lawfully  or  equitably  and  rightfully  claim- 
ing, or  to  claim  any  estate  right,  title,  trust, 
charge,  or  interest  at  law  or  in  equity,  of,  in,  to, 
out  of  or  upon  the  said  messuage,  farm,  lands, 
and  hereditaments,  hereby  bargained,  sold,  and 
demised,  or  otherwise  assured,  or  intended  so  to 
be,  or  any  of  them,  or  any  part  thereof  (other  than 
and  except  the  person  or  persons  whose  estate 
or  interest  or  several  estates  cm*  interests  is  or  ars 
hereinbefore  excepted,  for  or  in  respect  of  the  same 
estate  and  interest,  or  several  estates  or  interests, 
shall  and  will  from  time  to  time,  and  at  all  times) 
upon  every  reasonable  request  of  the  said  S.  R. 
his  executors,  administrator,  and  assigns,  and 
at  the  costs  and  charges  in  all  things  of  the  said 
R.  J.  his  heirs,  executors,  administrators,  or  a»- 
signs,  make,  do,  acknowledge,  levy,  suffer,  ex^ 
cute,  and  perfect,  or  cause  or  procure  to  be  made, 
done,  acknowledged,  levied,  suffered,  executed, 
and  perfected,  all  such  iiirther  and  other  lawful  and 
reasonable  acts,  deeds,  devices,  conveyances,  and 
assurances  in  the  law  whatsoever,  for  furtiber, 
better,  more  perfectly,  lawfully,  and  absolutely 
or  satis&ctorily  bargaining,  selling,  demising, 
confirming,  or  otherwise  assuring  the  said .  mes- 
suage, farm,  lands,  and  hereditaments,  hereby 
bargained,  sold  and  demised,  or  otherwise  assur- 
ed, or  intended  so  to  be,  and  every  part,  and  .par- 
cel of  the  same,    with  their    and  every  of  their 
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terted;  And  whereas  the  said  S.  D.hathas^ 
signed  the  messuage,  or  tenement  and  premises^ 
unto  the  said  A.  B.  his  executors,  administrators, 
and  assigns,  for  the  residue  of  the  said  term  of 
thirty-one  years;  And  whereas  such  assign- 
ment was  made  with  the  approbation  of  the  said 
bailiffs,  burgesses,  and  commonalty,  upon  the^ 
teims  that  the  said  A.  B.  should  execute  the  de- 
feazance  hereinafter  contained ;  and  in  consideran 
tion  thereof  the  said  bailiffs,  burgesses,  and  com- 
monalty, agreed  to  confirm  unto  the  said  A.  B. 
the  said  lease,  and  the  term  thereby  granted. 
Now  THIS  INDENTURE  wiTNESijETH  that  in  Con- 
sideration of  the  premises,  the  said  bailiffs,  bur- 
gesses, and  commonalty,  do  by  these  presents  ra- 
tify and  confirm  unto  the  said  A.  B^  hi»  execu- 
tors, administrators,  and  assigns,  the  said  in  part 
recited  indenture  of  lease,  and  the  messuage  or 
tenement  and  premises  thereby  demised  as  afore^ 
said,  or  intended  so  to  be,  with  the  appurtenances^ 
and  all  the  term,  estate  and  interest  therein  which 
was  granted  as  aforesaid,  subject  nevertheless  to 
the  reservation,  covenants,  conditions,  and  agree-* 
inents,  in  the  said  indenture  of  lease  contained, 
and  on  the  part  of  the  lessee,  his  executors,  ad^ 
ministrators,  and  assigns,  to  be  observed,  per- 
formed, fulfilled  and  kept;  And  this  inden- 
ture FARTHER    WITNESSETH   that   iu    pUFSUaUCe 

and  performance  of  the  said  agreement,  on  the 
part  of  the  said  A.  B.  and  in  consideration  of  the 
premises,  it  is  hereby  declared  by  and  between 
the  parties  to  these  presents ;  and  the  said  A.  B. 
doth  by  these  presents,  for  himself,  his  executors 
and  administrators,  grant  unto  the  said  bailifis,  bur- 
gesses,   and    commonalty,    their    successors   and 
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assigns,  that,  &c.  (here  repeat  the  condition)  then 
icQ.  (here  take  the  conclusion  of  the  addition.)  And 
the  said  A.  B.  doth  hereby  for  himself,  his  heirs, 
executors,  and  administnitors,  comenant,  promise, 
and  agree,  to  and  with  the  said  bailifis,  bur* 
gesses,  and  commonalty,  and  their  successois 
and  assigns,  that  he  the  said  A.  B.  his  heirs,  exe« 
cutors,  or  administrators,  shall  and  will,  from 
time  to  time,  and  at  all  times  hereafter,  during  the 
residue  of  the  said  term  of  thirty-one  years,  -ot 
which  shall  first  happen,  until  he  or  they  shall 
have  assigned  the  said  demised  premises,  with 
such  license  and  consent  as  aforesaid,  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said 
bailiffs,  &c.  and  their  successors,  for  die  timft 
being,  the  said  yearly  rent,  by  the  said  recited  in^ 
denture  reserved  and  made  due  and  payable,  on 
the  days  and  times  thereby  appointed  for  pay* 
ment  thereof,  and  perform,  fulfil,  and  keep  all  and 
singular  the  covenants,  clauses,  and  agreements,  in 
the  same  indenture  contained,  and  which  on  the 
tenant  or  lessee's  part  and  behalf  are,  or  ought  to 
be  paid,  done,  and  performed,  any  thing  h«reinbe>> 
fore  contained  to  the  contrary  notwithstanding. 
IN   WITNESS,  &c. 


^•^a 


The  form  of  a  demise,  to  protect  against  ybr/rt'^ 
ture^(a)  may,  mutatis  mutandis^  be  adapted  to  the 
case  of  a  lease  preparatory  to  a  Jine. 

The  forms  of  farming  and  other  leases  will  be 
found  in  the  book  of  precedents,  except  that  the 
substance  of  the  covenants  should  be  governed  by 
the  usage. 


(a)  See  Vol.  I.  p,  468,  472. 
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FORM  VIIL 


LMHi  6r  Bargain  cmd  Sale  far  a  Year* 

THIS  INDENTURE,  made  the  ciay 

o(  in  the  55th  Geo.  IIL  &c.  and   in   the 

year  of  our  Lord  18 15,  between  W.  B..  of  Lincoin'a 
Ian,  in  the  county  of  Middlesex,  Esquire,  of  tlie 
one  part ;  and  W.  L.  of  the  honourable  society  of 
Lincoln's  Inn,  Esquire,  of  the  other  part;  Wit-, 
NESSETH,  that  in  consideration  of  five  shillings,  of 
lawfinl  money,  current  in  Great  Britain,  paid  to  the 
Mid  W.  B.  by  the  said  W.  L.  the  receipt  whereof  10 
hereby  acknowledged,  the  said  W.  B.  hath  bargain- 
ed and  sold,  and  by  these  presents  doth  baigain 
and  sell,  unto  the  said  W.  L.  his  executors,  adminii 
trators,  and  assignsi  All  those  chambers,  &c,.aud 
all  rooms,  &c.  f parcels  and  general  words^  as  in  the 
release;J  To  have  and  to  hold  the  said  charn- 
bers,  hereditaments,  and  all  and  singular  other  the 
premises  hereby  bargained  and  sold,  or  intended 
so  to  be,  with  the  appurtenances,  unto  the  said 
W.  L.  his  executors,  administrators,  and  as- 
signs, from  the  day  next  before  the  .  day  of  the 
date  of  these  presents,  for  the  term  or  time  of  0119 
whole  year  thence  next  ensuing,  and  fully  to  be 
complete  and  ended,  yielding  and  paying  there- 
fore unto  the  said  W.  B.  his  heirs  or  assigns,  the 
rent  of  one  pepper  com,    on  the   last   day  of   the 
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said  term,  if  the  same  rent  should  be  lawfully  de^ 
manded,  to  the  intent  and  purpose  that  by  virtue 
of  these  presents,  and  by  force  of  the  statute  made 
for  transferring  uses  into  possession,  the  said 
W.  L.  may  be  in  the  actual  possession  of  all 
and  singular  the  chambers  and  hereditaments, 
hereby  bargained  and  sold,  or  intended  so  to  be, 
with  the  appurtenances,  and  be  thereby  enabled 
to  accept  and  take  a  grant  and  release  of  the  re- 
version and  inheritance  of  the  same  premises,  to 
him,  his  heirs  and  assigns,  in  such  manner  and 
form  as  shall  be  expressed  in  and  by  an  indenture 
intended  to  bear  date  on  the  day  next  after  the  day 
of  the  date,  and  executed  after  the  execution  of 
these  presents,  and  to  be  made  between  the  said 
W.  B.  of  the  one  part,  and  the  said  W.  L.  of  the 
other  part.    IN  WITNESS,  &c. 


In  a  conveyance  to  uses,  change  the  form  thus  r 
To  such  uses,  upon  such  trusts,  and  for  suctr 
ends,  intents  and  purposes,  as  shall  be  declared 
thereof,  in  or  by  a  certain  indenture  of  release  al^ 
ready  prepared,  and  to  be  executed  after  the 
execution  of  these  presents,  the  said  indenture 
of  release  being  made  or  expressed,  or  intended 
to  be  made  between  rf  the  first  part  j 

of  the  second  part ;  of  the  third 

part,  &C.-&C.     IN  WITNESS,  &c. 


Different  forms  of  Releases  will  be  found  in  the 
first  volume :  superseding  the  necessity  of  insertiBg 
other  Forms  of  Releases  in  this  Volume. 
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FORM  IX- 


Feoffment  with  Covenant  to  levy  a  Fine^  and  Let^ 
ter  of  Attorney  to  receive^  and  Letter  of  Attorney 
to  give  Livery. 

THIS  INDENTURE,  of  five  parts,  &c.  made. 
Between  J.  L.  of,  &c.  and  Sarah  his  wife,  of  the 
first  part ;  G.  S.   of,  &c.   and  Frances  his  wife,  of 
the  second  part;  T.  L.  of,  &c.  of  the  third  part;  the 
Rev.  J.  F.   of,    &c.   and  B.    W.   of,  &c.    of   the 
fourth  part ;  and  J.  A.  of,  &c.  and  W.  W.  of,  &c. 
of  the  fifth  part.  Whereas  the  said  J.  L.  is  seised 
to  him   and  his  heirs,  in  fee  simple  (subject  to  the 
title  of  dower  of  the  said  Sarah  his  wife,)   of  five- 
eighth  parts  of  the  manor,  messuages,  lands,  and 
hereditaments,  hereinafiier  described,  and  also  -en- 
feofied,  or  otherwise  assured,  or  intended  so  to  be ; 
and  the  said  G.  S.  is  seised  to  him  and  his  heirs,  in 
fee-simple  (subject  to  the  title  of  dower  of  the  said 
Frances  his  wife,)  of  the  remaining  three^ghths  of 
the  same  manor,  messuages,  lands,    and  hereditar 
ments.      And  whereas   the  said    manor,    mes- 
suages, lands,  and  hereditaments,  have  been  late- 
ly sold  in  lots,   to  several  persons  ;    and  for  the 
purpose  of  bringing  the  evidence  of  title  to- the 
same  manor    and  hereditaments    into    a    narrow 
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compass,  and  for  extinguishing  all  dower,  right 
and  title  of  dower  of  the  said  Sarah  L.  and  Fran- 
ces L.  it  hath  been  advised,  determined,  and 
agreed  that  a  feoffment  should  be  made,  and  a 
fine  levied,  of  the  same  manor  and  hereditaments. 
Now  THIS  INDENTURE  WITNESSETH,  that  in  pur- 
suance of  the  said  agreement,  and  in  consideration 
of  ten  shillings  of  lawful  money,  current  in  Great 
Britain,  to  each  of  them  the  said  J.  L.  and  Sarah 
his  wife,  G.  L.  and  Frances  his  wife,  well  and 
truly  paid  by  the  said  T.  L.  immediately  before 
the  execution  of  these  presents,  the  receipt  where- 
of is  hereby  acknowledged,  they  the  said  J.  L. 
and  Sarah  his  wife,  G.  S.  and  Frances  his  wife, 
according  to  their  respective  shares,  estates  and  in- 
terests in  the  said  manor  and  hereditaments, 
HAVE,  and  each  and  every  of  them,  hath  given, 
granted,  and  enfeofifisd,  and  by  these  presents,  Do 
and  each  and  every  of  diem  Doth  give,  grant, 
and  enfeoff,  unto  the  said  T.  L.  his  heirs  and  a»^ 
signs  for  ever,  all,  6cc.  f parcels  and  generai  words  J 
and  the  revarsion,  &c.  and  all  the  estate;  To 
HAVE  AND  TO  HOLD  the  Said  manor,  messui^;es, 
lands,  hereditaments,  and  all  and  singular  other 
the  premises  hereby  granted  and  enfeoffed,  or 
otherwise  assured,  or  intended  so  to  be,  and  eveiy 
part  and  parcel  of  the  same,  with  their  and  ev^ 
of  their  rights,  membei^,  and  appurtenances,  unto 
the  said  T.  L.  his  heirs  and  assigns  fot  ever,  to 
the  use  of  the  said  T.  L.  his  heirs  and  assigns 
lor  ever,  upon  the  trusts  hereinafter  expressed 
mA  declared,  of  and  concerning  the  same,  (that 
ift  tx^  aay)  as,  to,  for,  and  ooneeming  those  five  un** 
«fivided  e^th  parts  thereof,  now  or  kte  of  the 
aaid  J.   L.   (tha  whole  in   eight  ^qual  p«ta  <lt 
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diares  to  be  divided,)  in  trust  fix*  the  said  J.  L. 
his  heirs  and  assigns  for  ever,  and  as,  to,  for,  and 
concerning  the  remaining  three  imdirided  eighdi 
parts  thereof,  (the  whole  in  eight  equal  parts  to 
be  divided,)  in  trust  for  the  said  G.  S.  his  heiis 
and  assigns  for  ever;  And.  the  ssud  J.  L.  doth 
hereby  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, and  as  far  as  relates  to  and  concerns 
the  five-eighth  parts  of  the  said  J.  L.  of  and  in 
the  said  manor,  messuages,  lands,  and  heredita- 
ments, hereby  granted  and  enfeoffed,  or  otherwise 
assured,  or  intended  so  to  be,  and  the  acts,  deeda, 
and  defaults  of  himself  and  his  said  wife,  relating 
thereto,  and  the  said  G.  S.  doth  hereby  for  him- 
self, his  heirs,^  executors,  and  administrators, 
and  as  far  as  relates  to  and  concerns  the  said 
three-eighth  parts  of  the  said  G.  S.  of  and  in  the 
said  manor,  messuages,  lands,  and  hereditaments 
hereby  granted  and  enfeoffed,  or  otherwise  assur- 
ed, or  intended  so  to  be,  and  the  acts,  deeds,  and 
defaults  of  himself,  and  his  said  wife,  relating 
thereto,  covenant  and  agree  with  the  said 
his  heirs  and  assigns,  in  manner  following,  that  ig 
to  say,  that  they  the  said  J.  L.  and  Sarah  his  wife, 
and  G.  S.  and  Frances  his  wife,  shall  and  will,  ^t 
the  proper  costs  and  chaiges  of  the  said  J.  L.  and 
G.  S.  in  or  as  of  term  now  last  past,  or  before 

the  end  of  term  now  next  ensuing,  or  in  or  as 

of  some  other  subsequent  term,  acknowledge  and 
levy  unto  the  said  T.  L,  and  his  heirs,  before  his 
Majesty's  Justices  of  the*  court  of  Common 
Pleas,  at  Westminster,  one  or  more  fine  or  fines 
sur  coHuzance  de  droit  coine  ceo^  Sfc.  with  procla*" 
mations  to  be  thereupon  had  and  made  accwdii^g 
to  the  form  of  the  statutes  in  that  case  made  and 
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provided,  and  the  usual  course  of  fines  in  such 
cases  used  of  the  said  manor,  messuages,  lands, 
and  hereditaments,  hereby  granted  and  enfeoffed, 
or  otherwise  assured,  or  intended  so  to  be,  with 
the  rights,  royalties,  members,  and  appurtenances, 
)yy  the  names  and  descriptions  of 


or,  by  such  other  apt  and  convenient  names, 
number  of  messuages  and  acres,  quantities,  qua- 
lities, and  other  descriptions,  to  comprise  the 
same,  as  by  the  said  T.  L.  his  heirs  or  assigns, 
or  his  or  their  counsel  in  the  law  shall  be  reason- 
ably advised,  or  devised  and  required.  And 
it  is  hereby  granted,  declared,  and  qgreed  by  and 
between  all  the  said  parties  to  these  presents,  as 
far  as  they  respectively  are  interested  in  the  pre- 
mises, and  they  hereby  severally  and  respectively 
direct  and  appoint,  that  the  fine  or  fines  to  be  so 
as  aforesaid,  or  in  any  other  manner  or  at  any 
other  time  or  times  acknowledged  and  levied, 
and  also  all  and  every  fine  and  fines,  common  re- 
covery and  recoveries,  and  other  assurances  what- 
soever, at  any  time  or  times  heretofore,  and  to  be 
at  any  time  and  fi*om  time  to  time  hereafter  ac- 
knowledged, levied,  suffered,  made,  and  executed 
of  the  said  manor,  messuages,  lands,  and  heredi- 
taments hereby  granted  and  enfeoffed,  or  other- 
wise assured  or  intended  so  to  be,  or  any  of  them, 
or  any  part  or  parcel  of  the  same,  either  alone 
or  jointly  with  any  other  lands,  tenements,  or 
hereditaments  whatsoever,  by  or  between  the  said 
paities  to  these  presents,  or  any  of  them,  either 
alone  or  jointly  and  together  with  any  other  per- 
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son  or  persons  whomsoever,  or  to  which  they  or 
any  or  either  of  them  is  or  are,  or  shall  or  may  be 
parties  or  privies,  or  a  party  or  privy,  shall  be  and 
enure,  and  shall  be  construed,  adjudged,  expound* 
ed,  decreed,  and  taken  to  be  and  enure,  and  the 
«ame  is  and  are,  and  was  and  were  meant  and  in- 
tended, and  is  and  are  hereby  directed  and  declared 
to  be  and  enure.  And  that  the  person  or  persons 
to  whom  the  said  fine  or  fines,  and  other  assur- 
ances respectively  have  or  hath  been,  and  shall  or 
may  be  levied,  suflFered,  made,  and  executed,  shall 
stand  and  be  seised,  as  to,  for,  and  concerning  the 
said  manor,  messuages,  lands,  and  hereditaments^ 
hereby  granted  and  enfeofied,  or  otherwise  assured, 
or  intended  so  to  be,  and  every  part  and  parcel 
of  the  same,  with  their  and  every  of  their  rights, 
royalties,  members,  and  appurtenances,  to  the 
uses,  upon  the  trusts,  and  for  the  ends,  intents,  and 
purposes,  hereinbefore  limited,  expressed,  declar- 
ed, and  contained,  of  and  concerning  the  same, 
in  confirmation  of  these  presents,  and  for  giving 
more  full  and  complete  eflfect  to  the  same.  And 
the  said  J.  L.  and  Sarah  his  wife,  and  G.  S.  and 
Frances  his  wife,  have,  and  each  and  every  of 
them  hath  nominated,  constituted,  and  appointed, 
and  by  these  presents  doy  and  each  and  every  of 
them  doth  nominate,  constitute,  and  appoint  the 
said  to  be  their  and  each  of  their  lawful 

attorney,  for  them,  and  each,  any,  or  either  of 
them,  and  in  their  and  each  or  any  of  their  names 
respectively,  to  enter  into  and  take  full,  quiet, 
and  peaceable  possession  and  seisin  of  all  and  sin- 
gular the  aforesaid  manor,  messuages,  lands,  and 
hereditaments,  or  some  part  thereof  in  the  name 
of  all  the    same  manor    and  hereditaments,  and 
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dien  to  delivi^  fiiU,  peacei^e,  god  quiet  pos«es9ion 
and  8^19111  tbeieof  m  &e  wme  of  the  whoiet 
to  the  wd  T,  L.  w  to  bis  attorney  or  attomie^ 
JawfiiUy  authori^,  according  to  the  fcmn,  ^E?ct, 
true  intent  and  meaning  of  these  presents.  Aso 
Jjbe  md  T.  L.  both  nominated,  constituted,  a^d 
appointed,  and  by  these  presents  doth  nominate, 
constitute,  and  i^point,  the  said  his  true 

and  lawful  attorney  for  him  and  in  his  name  aad 
-atead  to  receive  and  tal(e  of  and  from  the  said 
J.  L.  and  Sarah  his  i^fe,  G.  S.  and  Frances  his 
w^ej  or  any  or  eith^  of  them,  eidier  in  persojti  or 
hy  his  or  tibevr  attoniey  or  attVHnies  lawfully  au- 
thorized in  tjiiat  behalf,  pqsscqgion  and  seisin  of  all 
and  singular  the  s^od  premises,  or  of  soo^  part 
Iheareof  in  the  name  <^  all  the  same  manor  and 
bereditaments ;  wA  such  possession  and  seiw^  so 
iidcen  theieof.  To  uohJ^  and  to  Iceep  to  the  use 
af  th^  said  T.  L.  his  beirs  and  |u»igns,  according  to 
Ike  effect,  true  intent  and  meaning  of  these  presenta^ 
IN  WITNESS,  &c. 
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FORM  X. 


Form  of  Grant    of  several  attendant   Terms  hy 

Way  of  Underlease. 

AND  IT  IS  ALSO  WITNESSED,  that  in  fur- 
ther pursuance  of  the  said  resolutions,  and  for  car* 
tying  the  same  into  eflfect,  and  in  consideration  of 
ten  shillings  to  each  of  them  the  said  several  par- 
ties hereto  of  the  second  and  third  parts  paid  by 
the  said  R.  C.  and  E.  J.  they  the  said  several 
persons  parties  hereto  of  the  second  and  third 
parts,  according  to  their  several  and  respective  es- 
tates, rights,  and  interests,  and  at  such  request, 
and  with  such  privity,  consent,  and  approbation, 
and  testified  as  aforesaid,  dfo,  and  each  and  every 
of  them  doth  demise,  lease,  set,  and  to  farm  let 
unto  the  said  R.  C.  and  E.  J.  their  executors,  ad- 
ministrators and  assigns  ;  All  such,  and  so  many, 
and  such  parts  of  all  and  singular  the  castle,  ma- 
nors, or  lordships,  or  reputed  manors  or  lordships, 
messuages,  farms,  lands,  and  hereditaments,  vi^hat- 
soever,.  comprised  in  die  said  indentures  of  lease 
and  release,  and  bargain  and  sale,  and  each  or  ei- 
ther of  them,  as  are  now  vested  in  the  said  several 
persons  parties  hereto  of  the  second  and  third 
parts  respectively,  or  any  of  them,  for  any  term 
or  terms    of  years    in    mortgage,     for   securing 
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any  gross  sum  or  sums  of  money  and  interest  ow- 
ing to  them,  or  to  those  for  whom  they  are  trus- 
tees, or  for  any  term  or  terms  for  years,  for  secur- 
ing any  annuities  to  them  respectively,  or  to  those 
for  whom  they  are  trustees,  with  their  and  every 
of  their  rights,  royalties,  members,** and  appurte- 
nances ;  To  HOLD  the  same  castle,  manors,  and 
other  hereditaments,  with  their  appurtenances, 
unto  the  said  R.  C.  and  E.  J.  their  executors,  ad- 
ministrators, and  assigns  henceforth  for  luid  dur- 
ing the  term  or  several  terms  for  years  which  each 
of  the  said  persons  respectively  parties  hereto  of 
the  second  and  third  parts  hath  in  the  same  castle, 
manors,  and  hereditaments  respectively,  except 
the  last  day  of  each  of  the  same  terms  (being  an 
exception  made  to  the  intent  and  for  the  purpose 
of  preventing  the  merger  of  any  of  the  same 
tenns)  Nevertheless  upon  trust  for  such  per- 
son and  persons,  and  to  and  for  such/  ends,  in- 
tents, and  purposes,  and  to  be  from  time  to  time- 
assigned  and  disposed  of  in  such  manner  and 
form  in  all  respects  as  the  said  L.  S.  and  L.  S.  the 
younger,  or  the  survivor  of  them,  his  heirs  or  as- 
signs, or  the  trustee  or  tnistees  who  from  tipie  to 
time  shall  be  substituted  in  his  or  their  place  or 
stead  shall  direct  and  appoint,  and  that  the  said 
L.  S.  and  L.  S.  the  younger,  and  the  survivor  of 
them,  his  heirs  or  assigns,  shall  from  time  to 
time,  and  at  all  times  during  the  continuance 
of  the  same  several  and  respective  terms,  and  in 
the  mean  time,  and  until  such  assignment  or 
assignments  shall  be  made,  be  interested  in  and 
have  the  direction  of  the  same  terms  respectively, 
upon,  under,  and  subject  to  the  same  or  the  like 
trusts,   and  for  the  same  or  the  like  ends,   intents, 
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and  purposes,  in  all  respects  as  are  hereinbefcH^ 
e^qnessed  and  declared  concerning  the  inheri^- 
lance  of  die  said  ha^itaments  and  premises,  or 
as  near  dieielo  as  may  be,  and  die  circumstances 
of  die  case  and  die  nature  of  the  tenure  or  estate, 
and  the  rights  of  the  persons  beneficially  interest- 
ed will  admit :  and  (subject  thareto)  Upox  this 
FURTHER  TRUST  that  the  said  R.  C.  and  £.  J, 
and  the  surviTor  of  them,  his  ^cecutors,  admini- 
slxators,  and  assigns,  do  and  shall  assign  the  said 
casde,  mancMs,  hereditaments,  and  premises,  for 
all  the  Aea  residue  of  the  several  and  respectiye 
terms  hereby  demised  therein,  unto  such  person 
and  persons,  and  for  such  ends,  intents,  and  pur- 
poses, as  the  said  C.  Lord  C.  and  J.  £.  A.  or  die 
survivor  of  tfaeift«  his  heirs  <m'  assigns,  or  the  trus- 
tee or  trustees  for  the  time  being,  of  the  said 
redted  indentures  of  release  and  baigain  and  sale 
shall  direct  or  appoint.     Th^e  followed, 

A  covenant  fixNn  each  of  them  the  said  seveial 
parties '  tho^to  of  the  second  and  third  parts  se- 
ireially,  separately,  and  apart  from  the  others  of 
fhem  that  he  had  not  done  any  act  to  incumber. 
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AN 


ANALYTICAL  DIGEST, 


BY  WAY  OF 


,       INDEX  TO  THE  PRINCIPAL  POINTS  IN  THIS  VOLUME. 


Pam. 
ACTION  of  debt  or  covenant  is  not  maintainahle  bj  the  original 

lessor  asainst  an  under-lessee  -  -.  197 

A  ri^t  of  action  is  j^easable^  and  not  by  the  common  law 
truisfeirable  ....  269 

AGREEMENT.  It  depends  on  the  intention  of  the  parties  whe« 
ther  an  instrument  shall  operate  as  an  agreement  or  as  a 
lease  -  -  -  -  .  174^  177 

,  "When  there  are  words  of  demise  ifi  the  present  tense  the  in« 
strument  will  be  a  lease  -  -  178 

ALIEN  nay  stand  seised  to  an  use,  but  such  use  will  be  void  as 

against  the  crown  -  -  -  947^  Si9 

Ad  alien  may  be  a  cestui  que  use  for  the  benefit  of  the 
crown  -  -  -  .  863^379 

ANCIENT  DEMESNE.    Lands  of  tha  tenure  of  ancient  de- 

mesne  may  become  franlc  fee  by  fine^  &c.  &c.  m  109 

With  the  distinctions  -  .  ib. 

ANNUITY.    A  personal  aimuity  in  fee  cannot  be  created  wiUiout 

a  lien  binmng  the  heirs  -*  .  409 

APPORTIONMENT.    Form  granting  an  apportionment  of  rent 

in^a  release  -  -  .  4^4 

ASSIGNEE,  AND  ASSIGNMENT.    Assignee  of  a  term  may 

be  a  releasee  -  -  347 

An  instrument  purporting  to  be  a  lease  operates  as  an  assign- 
ment when  it  transfers  all  the  estate  of  the  termor  1S4 

And  operates  as  an  under-lease  when  it  leares  a  reversion  in 
the  termor,  though  for  an  hour,  &c.  -  195 

The  estate  of  an  under-lessee  is  not  capable  of  enlaigemeilt 
by  rdease  from  the  original  lessor,  ^mk  the  origmal  lea»- 
see's  estate  is  continuing  .  «  197 

Of  grants  of  attendant  terms  by  under-lease  -  199 

ATTAINTED  PERSON  may  stand  seised  to  an  use  846 

Such  use  will  be  vend  as  against  the  crown  or  the  kvd  2^7 

The  cestui  que  use  will  be  entitled  to  hold  the  land  tiQ  office 
found  .  -  -  «59 

May  alien  after  crime  committed  and  before  attainder  as 
agunst  the  lord  chdminff  by  escheat  -  300 

But  not  as  against  the  bra  daiming  the  benefit  of  forfeiture     ib. 
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ATTAINTED  PERSON— Cwi/mi^rf. 

In  case  of  attainder  for  treason  there  is  forfeiture^  and  the 

forfidture  rdates  to  the  time  of  the  crime  committed  260 

He  may  be  a  cestui  que  use  •  -  S63 

After  attainder  he  may  bar  an  estate  tail  and  remainders  over    lb. 

ATTENDANT  TERMS.    When  there  is  an  under-lease,  and  it 
is  purc&ased  b^  the  ownet  of  the  inheritance  in  die'  name  of 
a  trustee,  it  will  not  attend  the  inheritance  without  express 
dedaralion 
Under-leases  by  the  trustees  of  these  terms  frequently  conve- 
nient ...  197 
Cautions  to  be  obserred  in  thkmode  of  practice                    129 

aITORNEY  to  give  or  receive  livery  may  be  appointed  by  iii^ 

denture,  although  not  a  party  to  it  -  400 

Livery  of  an  infant  by  attorney  is  vend 

ATTORNMENT  was  neoessaiy  at  common  law  on  a  gfrant  of  a 

remainder  or  reversicm,  or  of  services  -  210 

AVOIDANCE.  See  EHaie  of  Freehold,  Leascffor  Ytrntty  ConiUiotA. 

K. 

BARGAIN  AND  SALE. 

A  lease  for  years  by  words  of  demise  may  operate  lis  a  bar- 
gain and  sale  when  there  is  a  connderation  of  money  or 
money's  worth  -  -  22JS>  tSS 

Inquiry  whether  a  bargain  and  sale  by  a  corporation  is  good  234,253 

By  a  corporation  sole  during  the  continuance  in  office  of  the 
bargainor  ...  %&s,  2&S 

By  tenant  in  tail  passes  a  base  fee  v<»dable  only,  and  not  void 
as  against  the  issue  -  •  ,  264 

Money  or  money's  wortk  is  neoessaiy  to  support  a  bargmn 
an^sale  ...  -  973 

Words  of  conveyance  wiU  be  sufficient  in  a  bargam  and  sale   377 

Uses  declared  upon  a  bargain  and  sale  of  an  use  are  mero 
trusts  .....  .        4i32 

On  a  bargain  and  sale  in  execution  of  a  common  law  autho> 
rity  uses  may  be  declared  -  -  4*83 

Uses  may  also  be  declared  in  a  bargain  and  sale  of  tiie 
seisin  pasang  by  a  recovery  thereby  agreed  to  be  suffered      & 

^ABON  AND  FEME.    See  Husband  and  Wye. 

C. 

CESTUI  QUE  TRUST  i^  not  fiable  to  a  distress  by  hik  trustee 
for  rent,  unless  he  occupies  under  an  express  agreement 
with  his  trustee  -  -  289,  290 

The  estate  of  a  cestui  que  trust  may  be  enlarged  bya  re- 
lease from  his  trustee  -  -  289,  SOS 

J(Hning  in  a  conveyance  by  lease  and  rdease  is  not  considered 
a  necesStty  party  to  the  leate  fbr  a  year  -  S67 

The  practice  is  to  make  him  a  party  -  SOS 

CHILD  U!NdORN  cannot  take  the  first  estate  in  a  grant  at  com« 

monlaw  -  -  :  47& 

But  may  under  a  lunitatiim  of  uses  or  a  devise  by  ¥ritt  fl^ 
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Pack. 
CHURCHWABDENS^  incapable  of  bong  granteea  in  that  da- 

racter  -  -  -  378 

COMMONERS  of  a  waste,  incapable  of  being  grantees  in  that 

character  -  -  -  378 

COKDmON.    No  advantage  can  be  taken  of  a  condition  by  ' 
any  one  besides  the  grantor  or  his  representatxres  201 

A  condition  not  to  assign  in  a  lease  to  A.  and  his  assigns,  is 
repugnant  -  -  1£5 

But  otherwise  of  a  condition  not  to  assign  to  a  particular  per- 
son or  without  consent,  &c.  -  ib. 

A  condition  not  to  assign  does  not  extend  to  an  under-lease  127,  192 

If  waived  in  one  instance  by  Sbi  assignment  ¥rith  licence,  is 

.   dispensed  wiUi  entirdy  -  -  198 

A  new  defeazance  may  be  annexed  to  an  assignment  of  a 
term  of  years  to  protect  the  reverrioner  •  199 

An  execution  sued  firaudulentiy  to  alien  will  be  a  breach  of 
a  condition  not  to  assi|^         .     -  -  194 

lliflerence  between  conditions  in  leases  giving  a  ri^t  of  en- 
try, and  conditions  avdding  the  lease  -  19S 

A  dinensatbn  with  any  part  of  a  condition  is  a  dispensation 
witn  the  condition  enturdy  -  -  197 

Observations  on  the  different  forms  of  conditions  in  leases 
and  mortgages  -  -  199 

A  condition  bmds  the  remainder-man  entering  by  fbrce  of 
the  remainder,  although  not  a  party  to  tiie  deed  412 

See  Drfeazance, 

CONFIRMATION.    A  release  from  dissdsee  to  lessee  of  dissei- 
sor may  operate  as  a  confirmation  -  351 
The  efiect  of  a  confirmation  by  the  reverrioner  of  a  lease  for 
years  by  tenailt  fi)r  life  is  to  make  the  term  absolute  134 

CONSIDERATION  in  a  deed  unnecessary  at  common  law  420 

Is  not  an  essential  part  of  a  declaration  of  uses  -  78 

Usefiil  to  support  the  deed  against  creditors  -  ib. 

Money  or  money's  worth  is  necessary  to  support  a  bargain 

and  sale  of  an  use  -  -  373 

IKfierent  forms  of  stating  the  consideration  in  a  release  421 

Inquiry  whether  in  the  absence  of  a  consideration  in  a  rdease 

ue  use  will  result  to  the  releasor  -  -  486 

Every  aift  of  a  particular  estate  implies  a  consideration  487 
No  resiuting  use  will  arise  from  its  amence  -  ib. 


There  may  be  a  resulting  trust  upon  the  assignment  of  the  par- 
ticular estate  in  the  absence  of  a  consideration 


488 


CONTINGENT  INTERESTS  may  be  bound  in  equity  by  con- 
tract for  valuable  consideration  -  -  269 

Wright  V.  Wright,  I  Ves.  409,  is  in  point 

But  are  not  assignable  at  law  -  -  ib. 

Of  the  legal  ownership,  cannot  be  released  by  way  of  enlarge- 
ment of  estate  -  -  .  ggg 

But  may  by  way  of  mitter  le  droit,  or  extinguishment  ib. 

Maybe  Ixmnd  by  estoppel  -  -  -         ib. 

Me  deviseable  -  ..  .  .  269 

Exceptions  to  this  rule  as  a  gift  to  the  survivor,  &c.  270 

CONTINGENT  REMAINDERS  may  be  destroyed  by  a  release 
firom  the  reversioner  or  remainder-man  to  the  particular 
tenant  meiging  his  estate  idiich  supported  the  contingent 
remainders  •  -  342 
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CONTINGENT  REMAINDERS— Cbnfniii^d: 

The  destruction  of  contingent  remainders,   by  the  merger, 

•    &c.  of  the  particular  estate^  is  confined  to  legal  interests      34S 

CONVEYANCES  TO  USES  to  be  perfected  by  fines  or  recoveries, 

may  vest  the  estate  before  the  fine  is  levied,  &c.         -        4^  46 

Under  a  conveyance  to  the  intent  to  suffer  a  recovery  or  levy 
a  fine,  the  uses  are  executory  only  till  recovery  sudflTered, 
&C.  -  -  -  5,  46 

The  uses  declared  of  the  recovery,  &c.  nuiy  be  varied  with 
the  consent  of  all  persons  concerned  m  interest  45,  49 

COPARCENER.    A  coparcener  may  release  in  enlargement  of 

the  estate  of  a  lessae,  &c  holding  under  him  -  S71 

A  COPYHOLDER  has  an  estate  capable  of  enlargement  by 

release        -  -  -  -  Sg4 

CORPORATION.     An  aggregate  corporation  cannot    make  a 

lease  without  deed  -  -  -  1(^3 

May  be  a  cestui  que  use  -  -  863 

It  is  said  it  can  give  an  use  but  cannot  stand  seised  to  an  use    379 
When  a  corporation  conveys  by  lease  and  release  the  practice 

is  to  complete  the  lease  by  entry  234, 2S3,  25» 

They  generally  convey  by  feofiment  -  -  37* 

COVENANTS.  No  persons  except  representatives  and  assignees 
can  take  the  benefit  of  or  be  bound  by  a  covenant,  unless 
named  as  a  party^  whai  the  deed  is  e^ressed  to  be  made 
between  parties  -  -  397 

Oae  who  is  no  party  to  the  deed  nuiy  be  bound  if  he  seal  the 
deed,  and  the  deed  is  poll  or  not  between  parties  416 

A  grantee  entering  and  agreeing  to  a  grant  by  deed  con- 
taining covenants,  is  bound  bymherentcovenant8>  although 
he  never  executed  the  deed  -  -  415. 

A  covenant  by  tenant  in  tail  does  not  bind  the  issue  92 

Cautions  required  in  the  firaming  of  covenants  for  the  acts 
of  strangers  or  infants  when  adult  •  .  g9 

A  covenant  to  stand  seised  by  tenant  in  tail  is  good,  if  the 
use  may  arise  in  his  life  time        -  •  -  S6& 

COVENANT.    The  form  by  which  a  husband  covenants  for 

himself  and  his  wife  is  inaccurate        -  ..  83 

Whether  the  wife  shall  be  bound  in  equity  by  a  covenant  to 
levy  a  fine  entered  into  by  the  husband  with  her  consent      84 

A  feme  covert  may  be  a  covenantee  where  the  covenant  is 
entered  into  by  any  other  p^son  than  her  husband  9& 

Covenants  for  title  in  leases  by  tenant  m  tail  should  be  re- 
stricted to  the  interest  of  the  lessor  -  13^ 

Dififerent  forms  for  the  Uen  purt  of  covenants  -  82 

General  observations  on  covenants  in  leased  -  204 

COVENANT  TO  STAND  SEISED  must  operate  on  the  sddn  in 
the  covenantCM*  >.  -  - 

One  man  cannot  covenant  that  another  shall  stand  seised 

to  uses  ...  .  481 

A  covenant  by  tenant  in  tail  to  uses  to  commence  after  his 
death  will  be  inoperative  - ,  •  965 

COVENANT  TO  LEVY  A  FINE.    ParU  in  the  form  of  79 

I.  Of  the  covenantor  »  •  §6^ 
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'      Pag«. 
Covenant  to  levy  a  FlSE^GmUnyed. 

2.  Of  the  person  with    whom  the  coyenant  k  to  be  entered 

into             -                                     -  '     90 

3.  Of  the  person  by  whoui  the  fine  is  to  be  levied  91 

4.  Of  the  time  within  wluch  it  is  to  be  levied  -                 92 

5.  Of  the  person  to  whom  it  is  to  be  levied  -              94 

6.  In  what  court  and  at  whose  expence  and  request  98,  104 

7.  Of  the  parcels                        -                            -  108 

8.  Whether  with  prodamatioDs                  •  -                109 

D. 

Date.    Se&Deed. 

Observations  on  the  mode  of  gating  the  lease  and  release. 

The  lease  and  release  may  bedated  on  the  same  day  361^363^86 
The  date  of  a  deed  is  not  conclusive  evidence  of  the  time  of 

execution  -  -  365 

A  deed  may  be  dated  or  executed  on  a  Sunday  without  prgudice  369 

DAY  OF  THE  DATE  is  exdusive  or  inclusive^  as  the  intention 

may  require  -  -  387 

DECLARATION  OF  THE  USES  OF  A  FINE  already  levied^ 

whether  it  must  be  by  deed  bdeuted         .  •  41 

DECLARATION  OF  USES  -  -  110 

Observations  on  the  form  of  in  a  release  47S 

DEED  executed  on  a  Sunday  is  binding  •  ^         d09 

DEED-POLL.    Every  person  is  a  party  to  a  deed-poll  who  is 

named  actively  or  passively  -  394^  419 

DEEDS.    Separate  deeds  may  be  on  the  same  parchment  417 

Observations  on  the  clause^  granting  the  deeds  464 

Several  deeds  may  be  parts  of  the  same  assurance  S4 

Deeds  of  conveyance  to  uses,  to  be  perfected  by  subsequent 

fines  or  recoveries,  operate  of  themselves  as  conveyances  4 

See  Uses. 

DEEDS  TO  LEAD  THE  USES  of  fines  or  recoveries,  do  not 
pass  any  estate  of  themselves,  they  are  only  directory 
until  fine  levied,  &C.  -  -  9,  7,  11 

Are  part  of  the  same  assurance  with  the  fine  or  recovery  S 

Of  tne  general  rules  which  govern  them  -  7 

Where  a  fine  is  levied  conformably  to  all  the  circumstances  of 
an  agreement,  no  inferior  evidence  can  be  received  that  the 
fine  was  levied  to  other  uses  -  7,  11, 13 

But  the  uses  declared  upon  such  deed  may  be  varied  by  deed, 
subsequent,  and  before  the  fine,  6iC,  -  14 

But  not  after  the  fine,  &c.  -  -  19 

Whether  the  concurrence  of  all  the  parties  to  the  deed  thoiigfa 
not  concerned  hi  interest,  is  necessary  to  such  variation  14 

If  the  deed  be  not  pursued  in  all  ]|s  circumstances  by  the  fine, 
&c.  inferior  eviaence  may  be  admitted  that  the  uses  were 
varied  by  subsequent  a^preement  -  8,  91 

Parol  evidence  of  such  variation  cannot  be  received  since  the 
statute  of  frauds  -  '  -91 

Althouffh  all  the  circumstances  of  the  deed  be  not  pursued, 
the  deed  shall  govern  the  fine,  if  no  subsequent  agreement 
can  be  proved  -  -  8,  93 

A  deed  l^iding  the  uses  of  a  iine,  need  not  be  executed  by  the 
conuzee,  ihou£^  it  is  advisable  that  he  should  execute  67 

See  UiCi, 
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Deeds  TO  DECLARE  THE  nSE8  of  fines  alraadjr  levied,  and 
reooreries  already  suiiered^  operate  on  the  aeizm  of  the 
conuzee  or  recoreror,  not  on  the  resulting  uae  of  the  owner      4 
Whether  they  must  of  necessity  tie  indented  -  41 

Cannot  oontroul  uses  dedated  precedent  or  contemporaneous 

to  the  fine  or  tecorery  -  -  49 

Nor  tiSeat  any  estate  conveyed  out  of  the  lesultmg  uae  of  the 

owner  in  the  mean  time  ...  ^ 

Must  be  made  during  the  life  and  ownership  of  the  persons 

levying  the  fine  or  suffering  the  recovery  -  S6^  49 

Ought  to  be  executed  by  the  conuzee  -  .  67 

Suoi  execution  is  not  essential,  though  highly  advisable  ib. 

Of  the  Parts  of  a  Died  cf  Uses, 

1.  The  denomination  or  style  of  the  deed  it           «          71 

9.  The  date           -                         -  -                79 

i.  Tlie  pardes           '«                      -  .78 

4.  The  recitals           -                      -  .74 

5.  The  testatum  clause           -  m           ^              76 

6.  The  agreement  to  levy  the  fine  or  recovery  7S 

7.  Thedecterationofuses           -  -                 ill 
SeeCondUion. 

Defeasance  of  an  estate  of  freehold,  must  be  dther  by  a  con- 
dition in  the  deed  creating  the  estate,  or  by  a  deed  exe- 
cuted at  the  same  time        -  -  166,  199 

Of  a  term  of  years  mav  be  by  deed  executed  at  any  time 
after  the  creation  of  tne  term  -  167,  199 

Partakes  in  some  degree  of  the  nature  of  a  surrender  903 

See  Condition.  ^ 

DESCENT.  How  the  descent  of  a  fee-sunple  acquired  by  tenant 
in  tail  by  descent,  under  a  gift  to  his  finther  and  mother 
is  to  be  r^;ulated  -  -  -  283 

A  rent  reserved  on  a  grant  in  fee,  made^  by  a  person  seised 
ex  parte  matema,  wiU  as  a  new  acquisition,  oescend  to  his 
heurs  generally  -  -  -        188 

Description.    The  effect  of  an  uncertam  or  erroneous  one 

upon  the  grant       »  -  449,  451 

See  Parcels. 

DISCONTINUANCE.     A  conveyance    by  lease  and  rdease, 

cammot  efiect  a  discont&uance  of  seisin  5iS6,  938 

DISSEISEE.    He  cannot  convey  by  lease  and  release,  or  any 

other  mode        .i  .  .  ^64,  96S 

He  may  release  by  way  of  mitter  U  droit  -  969 

DISSEISIN.    Circumstances  under  which  it  must  be  made,  to  be 

confined  to  a  disseismctf  a  particular  estate  -  393 

Of  a  tenant  for  life,  unless  confined  to  a  daim  of  his  estate,  is 
a  disseisin  of  the  reversioner  -  -  317 

DISPOSSESSION  of  a  tenant  for  years  is  not  necessarily  a  dia* 
seisin  of  the  reversbner,  it  may  be  confined  to  the  tenancy 
for  years  -  •  SIT 

So  of  tenant  for  life       -  «  ib. 

Orofany  other  particular  tenant  -  •  .391 

A  person  entering  claiming  under  a  vcud  fMRttent  or  grant ' 
IS  considered  as  entering  by  disseisin       •  -  310 
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Paci. 
DISSEI90R  of  feofiee  to  uses  is  not  boondbf  themes  968 

AdiaidaorcanrdcaaetothediMeMee  .  .  9^9 

A    dusdaor    of    a  particular  estate  may  become  tenant 

by  acceptance  of  rent  bj  the  levcEBOoer  -        -        9K 

AfUr  sudi  adnowledgment  df  fab  tenancy  he  is  capable  of  a 
rdease  finm  the  icvenianer  in  enlaigcment  of  hb  estate 

DISTRESS  cannot  be  made  tqM»  a  eestui-que  trust,  mlesB  he    ' 
occu|Mes  under  an  aqpress  contaact  widi  fafstmatee     9S9>  996 

JmUITABLE  ESTATES  mi^be  transfisned  w^ioot  firefy  or  a 
leaae  as  a  foundation  for  a  rdease.  Wright  y.  Wright,  1  VeSL 
409  .   -  -  -  369 

FREEHOLD  ESTATES  cannot  beconfinned  for  a  part  of  the 

time  only,  though  a  term  of  yeats  may  -  -        164 

A  defoazanoe  of.  an  estate  of  fiedold  must  at  the  common 
law  be  either  by  a  condition  In  tiie  deed  cieatmg  the  estate 
or  by  deed  executed  at  the  same  time        -      46^166^169^476 

An  estate  of  fiedbold  cannot  at  common  law  be  made  to  oeaae 
l^  conffitian  withoirt  entiy  -  -  167^  197 

A  different  ndepievaib.in  Bnutations  to  uses  and  execu- 
tory devises  -  ...         168^  197, 479 

An  aroidaace  of  an  estate  of  fiediold  must  at  the  common  law 
be  t»  lotfo  if  at  an  ...  -  167 

In  fimitations  <rf  use  and  executory  devises  there  may  be  a 
ptttial  avoidance  -  -  -  167,  477 

A  remainder  for  fife  to  aperson  not  ta  €jse  will  be  good  15S 

It  is  doubtful  whether  an  estate  may  be  made  to  one  for  hb 
ownfifeandthelifeof  anothernotmetfr  153»  154 

An  estate  for  the.  suooesaive  lives  of  persons  unbotn  b  bad 
as  tending  to  a  peipeluity  -  -  ib. 

An  estate  to  A.  and  his  executors  for  ycara^  if  he  and  hb  heirs 
diaD  so  long  contimiey  b  good  -  -  155 

An  estate  in  tee  detenninable  or  defeaahle  boot  capaUeof 
enlargement  by  rdease,  but  the  detenninable  quamy  may 
be&diaigedby  ardeaseofthepoaailBlity  -  471 

An  estate-t^  may  be  enlarged  1^  the  idease  of  the  rever- 
sioner or  renudnder-man  -  -  -  975 

Hie  estate-tan  win  not  be  absohitdy  merged  by  the  aooesmi 
ofthefee  ....  986 

An  estate  for  years  nuQr  be  acquired  by  adverse  daim,  but 
cannot  be  created  by  diasfimi  -  -  S28 

When  an^state/in- aiilpv  mf  b  fimited  to  the  heirSy  esBCUtorSy 
administrators,  and  assigns  of  the  granted  It  wffl  descend 
totheheir  ....  469 

It  b  not  necessary  on  an  assbmnent  to  name  cither  hetrs  or 
executors  in  order  that  an  the  estate  diould  pass  -       ib. 

Estates  of  fredioldnnist  be  fimited  to  take  effect  inmiedbtdy  470 

Excqit  in  conreyanoes  to  uses  and  wilb^  and  in  tfaiiigs  creat- 
ed diraovo  ....  47S 

ESTOPPEL.    A  lease  may  be  binding  by  estoppd  -        136^  148 

Somayafine                      •*                      -  -          137 

An  esto|qpel  must  be  mutual                             «  I39 

Who  ma^  make  estoppcb               -             -  968^  869^971 
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Paov. 
EVIDENCE.    Parol  eridenoe  if  inadmiaMUe  to  my  the  mo  of 
afiae>  although  the  fine  may  not  have  followed  the  camnn- 
staooes  of  t^  deed  dedaiing  the  uses  -  521 

But  written  evidence  may  he  received  in  such  case  although 
not  by  deed  -  -  -  -  8,  «I 

EXCEPTIONS.    SeeDwir. 

EXECUTION.    See  Sunday rCof^itum^  Deed,  Leate  and  Mdeate. 

Of  a  deed  on  a  Sunday  does  not  invalidate  the  deed         *        39^ 
Of  the  order  of  the  execution  of  the  lease  and  release  842,  364, 

SB6 

EXECUTOR  possessed  of  a  term  in  riffht  of  his  testator  is  capa- 
ble of  a  release  in  enlargement  of  his  estate  -  9^1 
A  freehold  lease  Umited  to  heirs  and  ezecuton  wiU  bdong  to 

the  heirs  -  •  *^* 

EXPECTANCIES.    See  Heirs. 

Mav  be  bound  by  estoppel  -  -         ^I 

And  by  contract  in  equity  .  .  •  ib. 

EXTINGUISHMENT.    See  Descent. 

A  possibility  under  an  executory  devise  is  not  extinffiushed 
by  descending  upon  the  person  seised  of  the  land  simject  to 
that  executory  devise  -  -         -        ^* 

The  principles  of  this  doctrine  examined  -  lb. 

F. 

FEE.    One  fee  may  be  expectant  on  another  in  the  case  of  a  fee 

after  an  estate-tail  aianged  into  a  base  fee        -  97  S,  47S 

A  base  fee  derived  from  an  estate  taSl  may  be  enlarffcd  by  a 
rdease  fitrni  the-  owner  of  the  fee  expectant  on  we  estate 
tail  -  .  «77, 479 

A  determinable  fee  may  be  discharged  of  its  determinable 
quality  by  a  release  of  the  right  -  874,  471 

It  cannot  be  enlarged  in  point  of  estate  •  ib. 

FELONY.    See  Attainted  Person. 

FEME  COVERT  may  take  the  benefit  of  a  covenant  when  the 

covenant  is  entered  into  by  any  other  person  than  her  husband  00 

Whether  she  shall  be  bound  by  consenting  in  a  covenant  by 
the  husband  te  levy  a  fine  -  -  84 

See  Husband. 

FEOFFMENT  operates  bv  livery  of  sdsio  -  808,  873 

By  an  infaut  is  voidable  only  when  he  makes  livery  in  parson, 

is  vdd  when  makes  livery  by  attorney  •  849 

Nothing  passes  by  a  feoffment  before  lively  -  818 

Inconvemence  of  this  assurance 
Feoffinent  by  tenant  for  life  and  the  next  remainder  man,  hav* 

ing  an  estate  of  inheritance,  is  a  rirhtibl  conveyance  310 

A  person  entering  under  a  void  feo^oent  is  oonndered  as  a 

disseisor  •  -  ib* 

A  lease  and  release  cannot  be  pleaded  as  a  feofifmeni  838 

FINE.  See  Uses.  When  no  uses  are dedared  on  a  fine  orreco- 
veiy  the  use  will  result  to  the  former  owners  according  to 
their  ownerships  «  .64 

Whether  it  can  be  held  to  enure  te  the  uses  of  more  than  one 
deed  •  -  9,94 


INDEX.  MX 

Paos. 

When  levied  after  cooTeyance  it  muet  enure  in  confirmation 
of  that  convejance,  and  cannot  be  declared^  new  uses 
without  the  consent  of  all  persons  concemea  in  interest 
under  that  conveyance  -  -  44, 4^ 

Such  consent  must  be  expressed  by  matter  equally  solemn  as 
that  by  which  the  conveyance  was  made  -  4S 

Objections  to  the  effect  of  a  fine  are  not  sustainable  by  a 
purchaser  without  evidence  or  presumption  of  defectiveness  7& 

A  fine  and  declaration  of  uses  is  a  sufficient  conveyance 
without  a  lease  and  release  •  •  .  77 

A  fine  operates  as  a  conveyance  whenever  the  conuzor  has  a 
seisin  -  -  -  ib. 

A  fine  of  lands  in  ancient  demesne  levied  in  the  courts  at 
Westminster  is  voidable  by  the  lord  -  98 

But  is  good  tin  avoided  -  -        -  ib.  99 

Fine  levied  in  the  court  of  ancient  demesne  cannot  be  pro- 
claimed without  a  custom  ...  99 

The  effects  of  a  fine  m  ancient  demesne  -  ib. 

When  a  fine  is  levied  to  two  it  should  be  to  them  and  the 
hein  of  one  of  them  -  -  -  90j  94 

A  fine  to  bar  by  nonclaim  must  be  levied  by  or  to  a  person 
who  has  a  vested  estate  of  fireehold  -  -  95 

Fines  may  operate  by  estoppel  ...  137 

See  Table  of  Contents,  for  other  PartietUars. 

FORFEITURE  FOR  FELONY  AND  HIGH  TREASON. 

See  Attainted  Person, 

G. 

GRANT,  was  used  at  common  law  to  pass  estates  in  rever- 
sion and  remainder  and  incoiporeal  sul^jects  and  services  909 

Must  be  of  an  estate  m  reversion  or  remainder  and  not  in 
possession  ...  .  235 

JCust  be  by  deed  ...  221 

A  release  may  operate  as  a  substantive  grant  when  it  is  made 
by  the  owner  of  a  revenion  or  remainder        -  S32,  439 

A  grant  to  several  will  be  good  to  those  alone  who  are  o^able  ib. 

A  person  enteiing  under  a  void  grant  is  a  disseisor  310 

GRANTEE.    Who  may  be  a  grantee  -  -  378,475 

GRANTOR  must  be  a  party  to  the  deed  -  -  394 

H. 

HABENDUM.    Its  efiect  when  to  a  person  not  named  in  the 

pant  «  .  .  .  .  380 

If  mconsistent  with  the  grant  will  be  rqected  -  439 

If  not  absolutely  inconsistent  will  qualify  the  grant  -        640 

Its  effect  in  qnudifying  the  grant  -  -        146,179 

May  vitiate  tne  grant  ...  441 

Observations  on  the  form  of  the  habendmn  in  leases       -        1 80 
in  leases  for  a  year  «  *  »  .  385 

in  releases  -  ....  467 

HEIBS.    A  lease  pur  aiUre  vie  limited  to  bars  and  ezecutoTB 

tball  devolve  to  the  heirs  -  -  •  469 

HUSBAND  may  stand  seised  to  the  use  of  his  wife  -  9612 

Cannot  covenant  for  himself  and  hit  wi£^  so  as  to  subject  the 

wife  to  an  action  •  .  •  -  83 

A  husband  seised  in  right  of  his  wife  la  capable  of  a  xdease  id 
oolaigement  •  •  »  •  «  381 
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HUSBAND— CWifiHAi 

He  cannot  grant  to  Mb  wife  at  oomsMm  kw  •  47S 

Butnaf  thxoi^  the  medium  of  uaes  -  }bf 

I. 

INFANTS.    Conveyances  by  in&nts  by  deed  or  by  Hrery  by 
attom<ey  are  void,  except  leases  at  rent;  by  fivery  in  per- 
son are  Toldable  only  -  -  -        848^  349 
See  Child  unborn, 

INTERESSE  TERMINI.    Under  a  lease  at  coimnon  law  the 

lessee  has  only  an  vUeresu  termini  tiO  entry  -  14^ 

Lease  of  a  reversion  or  remainder  in  corporeal  hereditaments 

without  deed  operates  by  way  of  mteresse  Urmini  140 

An  interesse  termini  is  no  esta^  -  -  815 

jls  no  foundation  for  a  rdease  -  -  878 

J. 

JOINT  TENANT  may  be  a  releasor  ...  871 

Words  to  negative  a  joint  tenancy  in  the  habendum  471 

Under  uses  several  persons  may  take  as  joint  tenants  although 

they  take  at  different  periods  •  -  478 

Butnot  at  common  law  ...  ^7  J 

Questioned  by  Lord  Raymond. 


KING  OR  QUEEN  cannot  stand  seised  to  an  ufle  -  851 

Cannot  make  a  bargain  and  sale  -  -^  •  ib. 


LEASE.    Of  the  several  parU  of  this  assurance. 

1.  Of  the  style  and  date  .  -  -  169 

8.  Of  the  parties  -  *-  «  ib. 

3.  Of  the  consideration  -  -  171 

4.  Of  the  operative  words  «  -  178 

5.  Of  the  parcels  —  «  *•  178 

6.  Of  the  exceptions  ...  180 

7.  Of  the  habendum  .  .•  .  ib. 

8.  Of  the  reservation  or  reddendum  ....  184 

9.  Of  the  conditions  ....  199 

10.  Of  the  covenants  -  -  801 
Definition  of  a  lease  -  -  184 
Distinction  between  a  lease  and  an  under-lease  ^  -  ib. 
A  lease  at  common  law  does  not  confer  any  estate  till  entry  145 
Of  leases  by  a  revermoner  -  -  144>  149 
Leases  of  the  reversion  on  an  estate  for  years  without  deed  ope- 
rate only  by  way  of  interesse  termini                 -                    149 

leases  granted  by  tenant  for  life  confirmed  by  the  reveraoner, 

are  absolute  for  the  term  -  -  133^148 

And  upon  the  death  of  the  tenant  for  life  the  lessee  will  become 

the  tenant  of  the  leverskmer  «  ^  148 

By  particular  tenant  and  reveraoner  m  m  lb. 

By  cxirporationsaggii^gatemustbeby  deed  »>       •-        16S 

Of  leases  by  parol  »  •  148^  V4t 
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Of  reversionary  leases  -  -  146 

Disdnctioiis  between  f^rediold  leases  and  leases  for  years  de*^ 

terminable  on  lives  -  -  168 

IM£Rsient  modes  of  limiting  leases  for  lives  -  131 

Leases  for  lives  under  powers  may  be  created  without  livery 

of  seisin  ...  147 

And  may  be  made  to  commence  tn  Juhiro  «  181 

A  lease  pur  auire  vie  limited  to  heirs  and  executors  shall  de- 
volve to  the  heirs  -  -  469 
Leases  of  things  lying  in  grant  must,  to  pais  the  reversion,  be 

by  deed  -  -  -  147 

Leases  of  freehold  interests  at  the  common  law  to  conomence 

infuhtro,  are  void  -  -  156 

Otherwise  under  powers,  &c  -  -  -  181 

Will  be  good  if  hvery  of  seisin  be  made  after  the  day  has 
arrived  157 

LEASES  FOR  YEARS.  When  leases  for  years  must  be  bydeedl47, 163 
They  must  have  a  certain  conunencement  and  continuance 

158,  181 
May  have  a  coDateral  determination  -  -        159 

Instances  of 'such  collateral  determinations  -  189 

May  be  defeated  by  a  condition  or  subsequent  defeazanoe  168 
Of  the  commencement  -  -  -         160,  181 

May  commence  infuturo  -  -  -  168 

Limited  from  a  day  that  is  past,  commences  in  point  of  title 

from  the  execution  of  the  deed  -  -  16| 

Gives  no  right  U>  the  profits  from  the  time  app<nnted  for  the 

commencement  -  •  .  -  ib. 

Lease  for  so  many  yean  as  A.  shall  name,  is  good  only  from 

nomination  -  -  -  159 

He  must  name  during  the  lives  of  the  lessor  and  leasee  ib. 

Lease  foryears  mav  cease  for  a  time  and  be  in  ease  for  a  time  164, 167 
Av(^idance  of  the  lease  by  tenant  of  a  particular  estate  is  only 

an  avoidance  pro  tanto  •  -  14j^ 

By  the  owner  of  a  freehold  estate 
May  operate  either  as  a  demise  at  common  law,  or  as  abar* 

geSxk  and  sale,  at  the  electionof  the  lessee       -  885,  833 

A  general  entry  of  the  lessee  shall  not  be  a  determination  (^ 

nis  election  -  •  -  886 

LEASE  FOR  A  YEAR.    Of  its  form 

1.  Of  the  date  -                        -                       861 

8.  Of  the  parties  -                    -                -                366 

3.  Of  the  consideratipp  -                   -                 373 

4.  Of  the  grantor            -  -                 *               *            374 

5.  Of  the  operative  words  •           .           .•                  375 

6.  Of  the  grantee            -  -                 -               -            377 

7.  Of  theparcels  -                   -               •               300 

8.  Of  the  habendum  -                    -                      385 

9.  Of  the  reddendum  -                       -                 887 

10.  Of  the  declaratory  clause  ...  399 
Mode  of  redtinff  tiie  lease  in  the  release  -  448 
The  olgect  in  tudng  a  lease  for  a  year,  when  the  'purchaser 

already  has  a  particular  estate,  is  to  have  evidence  of  the 
existence  of  a  particular  estate  -  -  353,  360 

When  the  conveyance  is  made  by  a  corporation  there  should 
be  an  entry,  and  a  memorandum  of  entry  on  the  lease  for 
a  year  -  -  •  -        su% 

Lease  for  a  year  not  used  in  Ireland,  in  Jamaica,  and  some 
other  of  the  West  India  islands  -  444 
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Paoi. 
LEASE  AND  RELEASE.    Of  its  form.    See  Rekase. 

Origin  of  tlie  conyeyance  -  •  S08>  SI  9 

Principles  on  which  it  is  grounded  -  -  217 

Of  its  parts  ....  230 

Passes  no  more  than  the  releasor  may  lawfully  mnt      936,  938 
.  Does  not  devest  or  discontinue  estates  in  remainder  or  rerer- 
sion^  or  purse  disseisins  -  *  ib. 

Cannot  be  pleaded  as  a  feoflfment  -  988 

The  lease  should  he  executed  before  the  release  -  249 

Consequence  of  loss  of  the  lease  for  a  year  -  ih. 

A  Imse  and  release  by  an  in&nt  is  deemed  roid  -  240 

By  a  tenant  in  tail  is  good  as  against  himself^  and  voidable 

only  as  against  the  issue  ...         2§4^  272 

By  a  corporation  aggregate  should  have  an  entry  on  the  lease 

prior  to  the  release  -  •  234^  2SS,  2S6 

By  a  corporation  sole,  entry  is  not  absolutely  necessaiy  254 

Sed  qucre  .  -  .  .  258 

Must  be  of  a  vested  estate  and  not  of  a  ptmbility  or  mere 

right  -  -  -  -  268 

An  mstrument  in  the  form  of  a  lease  and  release  may  operate 

as  a   release  of  the  possibility  or  right     -  *  473 

When  the  bargainee  in  the  lease,  and  uie  releasee  in  the  re- 
lease, aredmerent  persons  -  -  379 
Lease  and  release  may  be  supported,  alHiough  they  are  both 
dated  on  the  same  day,  or  tne  release  is  executed  before  the 
lease                   -                   ...          3^3,  386 

LESSEE  entering  and  agreeing  to  the  ]ea3e  is  bound  by  the  cove- 
nants, although  he  never  executes  the  lease  -  415 
At  the  common  law  has  no  estate  till  entry              -               273 
Under  a  bargain  and  sale  for  years  he  has  an  estate  immedi- 
ately                             -                            -  ib. 

LIVERY  OF  SEISIN  must  be  made  by  a  person  in  possession, 

or  with  the  consent  of  the  person  in  possession         •  208 

LOSS.    Consequence  of  the  loss  of  the  lease  for  a  year  242 

M. 

MERGER.    Effect  of  the  merger  of  the  estate  of  an  under-lessee 

in  ihe  estate  of  his  lessor  -  -  126 

The  reversion  of  a  termor  will  prevent  the  mergerof  the  estate 
of  an  under-lessee  in  the  estate  of  any  other  person  ib. 

One  estate  for  years  may  merge  in  another  130,  336 

A  ^terminable  fee  carved  out  of  an  estate-tail  may  merge  in 
the  fee  expectant  on  the  base  fee  -  277,  472 

A  subsequent  estate  cannot  merge  in  a  prior  estate  334 

MESNE.    Instances  of  privity  notwithstanding  mesne  estate         338 
MISTAKE  in  naming  the  grantee  supplied  in  construction  433 

MONK  as  dead  in  law  was  incapable  of  being  a  grantee        -         378 
Or  a  cestui  que  use  ...  379 

MONSTER  is  incapable  of  a  grant  -  -  378 

MORTGAGES.    Observations  on  the  mode  of  penning  the  con- 
dition for  cearing  the  mortgagee's  estate  -  200^ 
On  the  proviso  for  reconveyance  on.  payment  of  mortgage 
money                ...                    .                202 

MORTGAGOR  occupying  as  tenant  at  will  is  capable  of  a  release 

from  the  mor^lag^  in  enlargement  of  estate  »  991 


IND£X.  545 

Paok. 

N. 


NAME.    A  mistake  in  or  omismon  of  the  name  of  the  rdeasor 

in  the  granting  part  -  -  -  483 

Will  be  supptied  by  construction  from  the  context  -  ib< 

NOTICE.    Absence  of  recdpt  for  consideration  mcmey  is  implied 

notice  that  it  remains  unpaid  -  -  429 


O. 

OMISSION.    See  Name. 

OPERATIVE  WORDS.    In  bargains  and  sales  for  years  -        377 

In  leases               -                   -               -                -  172 

In  a  lease  for  a  year.          ...               -           -  376 

In  a  release                   -                      -                      -  4M 


P. 

PARCELS.    Necesdty  of  their  accuracy  in  the  leases  for  a  year  380 
How.  to  b6  described  m  the  lease  when  granted  in  the  release 

^sdiedules  -  -  -  ••  381 

I^iflferent  modes  of  describing  them  in  the  lease  for  a  year  ib. 

Modes  of  desoibing  them  in  the  release  -  446 

In  bene6dal  leases  ^  -  178 

PARISHIONERS^  incapable  of  bdng  grantees  in  that  capacity 
and  by  that  name  -  -  -  -  378 

PARTY.    A  man  must  be  a  party  to  a  deed  to  take  an  immediate 

estate  by  the  rules  of  the  common  law  -  394 

Or  to  be  a  grantor   *  -  -  -  -  ib. 

Not  necessary  to  be  a  party  to  take  a  remainder,  or  an  use, 
orthebend&tof  atrust  -  -  -  ib. 

iBvery  person  is  a  party  to  a  d^ed-poll  who  is  named  actively 
or  passively  -  -  -  394,  412 

Jk  person  covenanting  or  taking  the  benefit  of  a  covenant  must 
be  a  party,  if  the  deed  is  expressed  to  be  made  between, 
&C.  -  -  -  -  -  -397 

An  attorney  to  deliver  sdsm  need  not  be  named  as  a  party  to 
theindenture  -  -  -  -  400 

PATitENT  of  purchase  money  will  be  presumed  after  length  of 

time  «  .  -  -  429 

The  absence  o£a  receipt  is  presumptive  notice  that  die  money 
is  unpaid  -  -  -  -  -  ib, 

PERPETUITIES.  Applicatian  of  the  rule  against  perpetuities  to 

leases  for  Hves  ofpersons  unborn,  &c.         -         1^3,  154,  156 

POSSESSION.    The  statute  of  uses  does  not  give  an  actual  po6- 

sesnon  without  entry  -  -  -  391 

Tbe  pluase  in  posswon  is  in  many  books  used  for  vcstad  in 
InteKst 
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POSSIBILITY.    A  posnbility  of  reverter  is  not  grantable     976,  473 
Whether  a  possibility  under  an  executory  devise  shall  be  ex- 
tingiushed  by  descending  on  the  person  having  the  fee  sub- 
ject to  that  executory  devise  -  -  278 
A  possibility  coupled  with  an  interest  is  devisable        -  269 
May  be  released  by  way  of  extinguishment               -  ib. 
May  be  bound  by  estoppel           -           .            •            -        ib,- 
May  be  bound  m  equity  by  contract             «               •  ih. 
See  Contingent  Interest,  Expectancy, 

PRIVITY  OF  ESTATE.    Genend  nature  of  -  S27 

Of  the  privity  necessary  between  a  releasor  and  releasee  to  the 

vaHdity  of  a  release  -  -  324^329 

Of  the  want  of  privity  because  the  estate  of  the  releasee  is  de- 
rived out  of  a  mesne  subsisting  estate  -  35^ 
Cases  of  immediate  privity               -                    -                   337 
Cases  of  privity  notwithstendhig  a  mesne  estate           -           338 
Instances  of  privity  because  a  derivative  estate  is  disdunged 

from  its  original  privity  •  .  •  .        344 

Of  mere  privity  of  tenure  for  the  sake  of  remedy,  and  not  of 
estate  -  -  -  -  341^ 


PROVISO  FOR  REDEMPTION.    Observations  ott  the  mode  of 

penning  it  in  mortgages  •  -  908 

PURCHASER.    In  what  cases  he  may  ofeject  to  a  title  on  the 

ground  of  a  defect  in  a  fine  ...  7^ 

A  purchaser  from  tenant  by  statute  or  elegit,  has  a  redeem- 
able interest  -  -  .301 

PURCHASE  MONEY.    See  PoyirMii/. 

a 

QUEEN,  cannot  stand  seised  to  an  use  -  S51 


R. 

RECEIPT  FOR  PURCHASE  MONEY.    Its  absence  is  implied 

notice  that  the  money  remains  unpaid  -  429 

Modes  of  statmg  the  receipt  in  the  deed  -  421,  428 

RECITAL.    Whether  the  recital  of  the  lease  for  a  year  operates 

as  evidence  or  estoppd  -  •  443,459 

Modeof  reciting  the  lease  -  -  442 

A  recital  of  the  &ct  of  possesaon  is  suflldent  evidenceof  a 

particular  estate  to  support  a  release  -  299 

How  &r  a  redtal  is  evidence  •  •  •  309 

Bfistake  in  the  recital  cf  a  lette  for  a  year  is  not  matmal. 

^amsbottom  and  othen  v.  Tunbridgc^  2  Ms^  and  Sei» 

wyn,525 

HELEASE  IN  ENLARGEMENT.    lufona 

1.  Of  the  date  «  «  «       391 

2.  Of  the  parties  -  •  •        d        %^ 
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3.  Of  the  testatum  clause  -  -  •  -     421 

4.  Of  the  parcels  •  .  ^  •  446 

5.  Of  the  habendum  -  -  467 

6.  Of  the  declaration  of  uses  r  •  473 

7.  Of  trusts  -  -^  488 

8.  Of  covenants  -  •  -  489 
Who  may  grant  by  release                      -                      -         392 
Doctrine  of  releases  at  common  law                   -                210^  268 
To  operate  by  way  of  enlargement  must  be  to  a  person  bar- 
ing a  vested  estate  in  possession^  reversion  or  remauider, 
and  not  to  one  having  a  mere  rights  interest  or  possibility   21 1^ 

246,  271 
Privity  of  estate  betweoi  rdeasorand  releasee  is  essential        324 
Hdiease  from  reversioner  to  underlessee  during  the  continuance 
of  the  interposed  estate  will  not  enlarge  the  estate  of  the 
underlessee  -  -  352 

Cases  in  which  there  is  privity  sufficient  to  support  a  release, 

notwithstanding  a  mesne  estate  -  338 

Release  to  a  tenant  at  suiierance  will  not  pass  any  estate         3^9 
May  be  made  to — 

Tenant  for  years  -  -  284,289 

Tenant  for  life  -  -  ib,  289 

Tenant  pur  autre  vie  »  •  ib. 

Tenant  in  t^  -  -  ib.  285 

Tenant  in  tail  after  posdbility  of  issue  extinct  -  289 

Tenant  at  will  -  -  288,289 

Tenant  by  statute  merchant  -  289,  392 

Toiant  by  stjatute  staple  -  -  392 

Tenant  by  elegit  -  -  289, 392 

Tenant  In  dower  ->  -  285 

But  not  till  ^e  has  an  estate  -^  -       ib. 

Tenant  by  the  curtesy  -  -  ib. 

Copyhdder  -  -  -         289 

Ces^  que  trust  -  -  '  ib. 

Mortgageeholding  at  will  of  mortgagor  •  302 

To  the  tenant  of  every  particular  vested  estate  -  284 

To^  the  owner  of  a  determinable  or  defeasible  fee  unless  de- 
rived from  an  estate  tail  -.  -  .  471 
To  one  possessed  of  a  particular  estate  in  autre  droit,  as 

trustee,  husband,  &c  -  -  331 

To  a  particular  tenant  after  a  partial  alienation,  provided  he 

retains  a  reversion  -  -  349 

To  a  man  who  has  a  base  fee  derived  from  an  estate  tail  472 
To  executors  having  a  chattel  interest  for  payment  of  debts  300 
May  not  be  made  to  a  tenant  for  life  while  (tisseised  -  351 
But  may  extinguish  a  rent  -  ib. 

A  release  from  a  disseisee  to  a  lessee  of  disseisor  passes  no 

estate  -  -  -  ib. 

It  may  operate  as  a  confirmation  -  ib. 

Under  some  circumstances  a  release  may  be  made  to  a  per- 
son coming  in  by  diss^rin  ...  323 
A  release  from  a  disseisor  to  a  disseisee  operates  as  a  release 

ofright  -         •  -  -  -  269 

A  release  to  tenant  in  tail  will  operate  by  enlargement,  but 

will  not  occasion  a  merger  of  his  estate  -  286 

A  release  to  a  trespasser  will  not  pass  an  estate  by  enlarge- 
ment -  -    .  -  288^302 
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RELEASE  IN  ENLARGEMENT— Conhmi^A 

An  assurance  failing  of  effect,  as  a  release  in  enlargement  of 
estate,  may  have  some  other  operation  -  359 

May  operate  as  a  graat  if  there  be  a  particular  estate  out- 
standing to  create  a  reversion  in  the  releasor  -  332 

A  release  executed  before  the  lease  for  a  year,  as  part  of  the 
same  transaction,  might  probably  be  supported  364 

Effect  of  a  release  to  husband  and  wife  jointly,  where  the 
particular  estate  was  the  wife's  -    ^  ^      333 

Instances  in  which  a  release  may  operate  notwithstanding 
there  is  an  interposed  estate  between  the  estates  of  the  re- 
leasor and  releasee  -  -  -  "    338 

Cases  in  which  a  release  from  the  reverrioner  or  remainder- 
man will  destroy  an  idterposed  contingent  interest        -        348 

E^ct  of  a  release  from  a  reversioner  m  fee  who  has  also  an 
estate  for  life  in  possession  to  the  tenant  of  an  intermediate 
estate-tail  ...  -  344 

See  Le(ue  and  Release. 

RELEASE  OF  RIGHT.    A  release  to  the  owner  of  a  determina- 
ble or  defeasible  fee  can  operate  only  as  a  release  of  right  471,473 
Unless  the  determinable  fee  arises  from  an  estate-tail  47S 

RELEASEE.    Who  may  be  a  releasee  in  respect  of  personal 

qualification  -  -  ^3 

In  respect  of  estate  -  -  ^' 

RELEASOR.    Who  may  be  ^  .  245,  871 

See  Release  f'r.fj.n.nmj  and  Table  of  Contents. 
Omission  of  ui    name  of  the  releasor  in  the  granting  p^rt  may 
be  supplied  ir*  construction  *  -  483 

^^  REMAINDER,  wiil  pass  by  the  name  of  a  reversion  -      463 

j^^       Of  the  description  by  which  it  should  be  granted  -  ib. 

\. ;     The  estate  of  a  remainder-man  may  be  enlarged 


REMAINDER-MAN  entering  by  force  of  his  reminder,    is 

bound  by  a  condition,  uthough  not  a  party  to  the  deed        418 
So  by  a  rent  -  -  413 

He  may  enlarge  the  estate  of  a  particular  tenant,  notwith- 
standing a  mesne  renuunder  ;  -  -  339 

RENT.    The  rent  reserved  on  a  lease  shall  belong  to  the  rever- 

moner  -  -  170,  185 

Rent  reserved  upon  a  grant  in  fee  made  by  a  man  seised  ex 
jparie  materna  shall  descend  to  his  heirs  generaDy^because  it 
IS  a  new  acquisition  -  -  188 

Coparceners  shall  take  a  rent  reserved  on  a  grant  by  them  in 
fee  as  joint-tenants.    Sed  quiere  -  -  ib. 

The  remedy  for  rent  against  an  underlessee  is  lost  by  the 
merger  or  destruction  of  the  estate  of  the  orismal  lenee      357 

A  remedy  for  rent,  &c.  is  given  by  statute,  nonirithstanding 
the  surrender  of  an  original  lease  for  the  purpose  of  a 
renewal        - .  -  •  -  358 

A  remainder-man  entering  by  force  of  his  remainder  is  bound 
to  pay  the  rent  reserv^^  although  he  be  not  a  party  to  tiie 
deed  «  -.  -  -         413 
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A  reservation  of  rent  is  not  material  in  a  bargain  and  sale  for 

ayear^  if  there  be  a  pecuniary  consideration  ^         ^      388 

The  mere  reservation  of  a  rent  is  a  sufficient  consideration 

for  a  bargain  and  sale  -  -  ib. 

Whether  it  is  sufficient  for  that  purpose  if  reserved  to  a  ^ 

stranger  -  .  -  it- 

A  rent  may  be  extmguished  by  a  release  from  the  rever^oner, 

although  in  consequence  oi  a  disseinn  no  estate  remains 

in  the  releasee  -  -  351 

.RENT  CHARGE  may  be  conveyed  by  lease  and  release  or  mere 

grant        -  -  -  235 

See  Reni, 

RESULTING  USE.    See  Tenant  in  Tail-^Uses. 

REVERSION.    The  reversion  cannot  be  granted  for  an  estate  of 
'    '         freehold  to  commence  infuturo  under  a  common  law  grant  155 
Will  pass  by  the  name  of  a  remainder    .  "  463 

The  description  by  which  it  should  be  granted  ilx 

RIGHT  OF  ENTRY  OR  ACTION  cannot  be  released  by  way 

of  enlargement,  but  may  by  way  of  mitter  le  droit  S70^  978 

But  is  not  devisable               -                       -  S70 

Is  no  foundation  for  a  release  by  way  of  enlargement  S78 

S. 

SCHEDULES.  Of  the  convenience  in  uang  schedules  in  describ- 
ing parcels  -  -  45S 

SEISIN.    A  seisin  in  law  is  a  sufficient  ownership  for  a  release 

by  way  of  enlargement  •>  -  974 

SUNDAY.    ^eeDeed.  36« 

SURRENDER.    A  tenant  by  statute  merchant^  statute  staple^ 

or  elegit^  may  surrender  to  the  reversioner  998 


T. 

TENANT  AT  WILL.  His  estate  is  capable  of  enlargement  by 

release  -  -  -  984 

TENANT  IN  COMMON  may  be  a  releasor  to  his  tenant  or  lessee  971 
Mode  of  limitation  to  tenants  in  common  in  the  habendum  470^  471 
Of  the  words  which  are  suffident  to  negative  jcnnt-tenancy 
in  conveyances  to  uses        -  .471 

TENANT  BY  INTIRETIES,  may  be  a  releasor  to  his  tenant      971 

TENANT  IN  TAIL.    A  covenant  by  tenant  in  tail  to  stand 

seised  will  operate  when  the  use  may  arise  m  his  l^e-time  965 

May  stand  seised  to  an  use  by  express  declaration  955 

But  not  by  unplication               -                          -  ib. 

Observations  on  lewises  by  tenant  in  tail           -  131 

A  grant  or  lease  to  commence  after  his  death  is  void  133 

Cannot  take  ba^k  his  estate-tail  by  regulting  use            «  64 
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TENANT  IN  TAIL— CMm«ed. 

Is  able  to  make,  and  is  also  c^^able  of  a  rdease  in  eDlaxgemen  t 

ofestate  -       ^        ^       -  S84 

A  lease  and  release  by  tenant  in  tail  will  pass  a  base  &e 
voidable  by  the  issue  r  -  864^  27S 

TENANT  FOR  LIFE^  is  capable  of  a  release  in  enlargement  of 

his  estate  ...  384 

So  is  a  tenant  per  autre  vie  -  -  ib. 

TENANT  BT  ELEGIT  OR  STATUTE,  is  capable  of  a  release 

m  enlargement  of  his  estate  •  293 

May  surrender  to  the  reversioner  -  298 

His  estate  may  be  confirmed  by  the  reversioner  •  ib, 

TERMS.    See  Attendani   Terms        -  -  139 

TITHES  may  be  conveyed  by  lease  and  release  or  by  mere  grant  fSH 
"Lease  of  tithes  must  be  by  deed,  unless  granted  with  and  as 
parcel  of  the  rectory,  or  to  the  tenant  by  way  of  contract 
to  retain        *  .  .  147 

TRESPASSER  hasnoestate  capable  of  enlargement  by  release  388,  302 

TRUST.    A  resulting  trust  may  arise  from  the  want  of  a  con- 
sideration and  the  absenoe  of  limitadon  -  430 
Even  in  cases  of  an  assignment  of  a  particular  estate  488 
Of  declarations  of  trust  m  a  release           •           •  ib. 

TRUSTEE.    The  trustee  of  a  particular  estate  is  capable  of  a 

release  by  way  of  enlargement  -  33^ 


U. 


UNDER-LEASE   AND  UNDER-LESSEE.     An  undeiJease 

necessarily  leaves  a  reversion  in  the  grantor  134,  12€f 

Is  not  a  breach  of  a  covenant  not  to  assign  ->  137 

Convenience    of  underiease   in    arrangements     respecting 

attendant  terms        -  •  -  ib« 

The  benefit  of  an  underlease  will  not  attend  the  inheritance 

by  the  i  mplication  of  a  court  of  equity  -  139 

But  may  by  eroress  declaration  •  lb. 

'Will  not  be  defeated  by  the  merger,  surrender  or  forfeiture    . 

of  the  estate  out  of  which  it  is  derived  -  134 

UNDERLESSEE.  His  estate  cannot  be  enlarged  by  a  release 
firom  the  original  reverrioner  during  the  continuance  of  the 
interposed  estate  -  -  -  385 

After  the  merger^  surrender^  &c.  of  the  estate  of  the  original 
lessee,  he  may  make  a  surrender  to  or  accept  a  release  in 
enlargement  fixxn  the  reversioner  -  -  345 

USES  may  be  declared   of  a  fine,  already  levied,  or  recovery 

already  sufi[ered  -  -  -  42 

Cannot  be  declared  on  a  fine,  unless  the  fine  operates  as  a 
conv^anoe    .       «  ..  480 


INDEt.  55i 

Cannot  be  declared  of  the  estate  of  a  tenner  for  years  or 

copyholder  -  -  2,  272, 481 

Uses  declared  of  a  fine  operating  on  the  equitable  title  will 

only  charge  the  land  by  way  of  trust  •  2 

Dedaredof  a  fine  to  be  leyied>  do  not  arise  till  the  fihe  is  levied      6 
Declared  of  a  precedent  fine  or  recovery^  operate  on  the  seisin 
of  the  conuzee  or  recoveror^  and  not  upon  the  resulting  use 
of  the  owner  -  -  -  4 

Use  of  a  fine  or  recovery  till  declared  results  to  the  foziner 
•     owner  according  to  his  ownership  -  3,  26 

A  resulting  use  may  be  disposed  of  by  any  conveyance  siib* 

sequent  to  the  fine  or  recovery  -  -  42 

Uses  declared  prior  to  a  fine  or  recovery  will  not  be  con- 
trolled by  any  declaration  subsequent  to  the  fine  when  the 
agreement  for  the  fine  is  pursued  -  -  ib. 

tides  of  a  fine  or  recovery  must  be  declared  during  the  life- 
time and  ownership  of  the  persons  levying  the  fine  or^ 
suffering  the  recovery  -*  -  26^  4d 

Uses  decl^^d  ina  conveyance  to  suffer  a  recovery  cannot  be 
yaried  without  the  oonsoit  of  all  persons  concerned  in 
interest  -  -  -       45,  46 

Such  consent  must  be  expressed  by  matter  equally  solemn 

with  that  declaring  the  former  uses  4^ 

In  a  conveyance  to  uses  operatmg  unmediately,  although  to 
be  perfected  by>recovery  or  fine,  the  uses  cannot  be  vaxi^ 
even  with  consent,  but  there  must  be  a  ^  new  conveyance       ib. 
On  a  fine  or  conveyance  made  by  tenant  in  tail,  the  resulting 

use,  if  any,  will  be  to  him  infee  -  64 

Use  will  not  result  on  a  fine  or  recoveiy  except  in  the  absence 

of  confflderation  sind  declared  intention  -  6i 

The  presumption  of  a  resulting  use  on  a  fine  rebutted  by  the 

conuzee  being  afterwards  named  tenant  in  a  recovery  ib. 

Uses  may  be  declared  by  persons  according  to  their  sJiquot 

parts  or  partial  interests  -  ^  ^  -  74 

It  IS  said  uses  cannot  be  raised  on  the  sdsin  of  a  corporation    253 
To  nuse  uses  there  must  be  a  seidn  -  264 

IVho  may  stand  seised  to  an  use  247,  251,  259,  262,  264 

Uses  cannot  be  declared  on  a  release  of  ri^t  275,  472 

The  use  will  result  unless  there  be  a  consideration  or  intention  421 
Observations  on  the  declaration  of  uses  in  the  release  47$ 

General  outline  of  the  doctrine  of  uses  -  475 

Of  the  necessity  of  a  sdsin  to  serve  the  use  480 

The  same  person  cannot  be  the  owner  and  the  cestui  que 

use  of  the  whole  fee  -  -  481 

A  use  cannot  be  declared  upon  an  use  already  executed  482 

The  second  use  will  be  a  mere  trust  -  ib. 

Ilk)  of  uses  declared  upon  the  estate  of  a  baigameem  abargain 

and  sale  under  the  statute  of  uses  -  483 

And  of  the  estate  of  an  appobtee  in  an  appdntment  under 

a. power  -  -  ib. 

Otiierwise  if  the  bargam  and  sale  or  appointment  is  under  a 

common  law  authority  «  «  ib. 

Of  resulting  uses  •  485 

Sometimes  the  declaration  of  the  use  is  in  efl&ct  part  of  the 
limitation  of  the  estate  .  481,  485 
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USES— Con/tn«e</. 

Inquiiy  whether  the  use  wiU  result  to  the  releasor^  in  absence 

of  an  express  declaration  of  use  -  48# 

No  resulting  use  wiD  arise  on  the  assignment  of  a  particular 

estate  -  -  488 

Besulting  uses  excepted  out  of  the  statute  of  firauds  S9 

Of  the  dlf^nt  rules  applicable  to  uses  contrasted  with  the 
rules  applicable  to  legal  estates  «  47S 


W. 

WARRANT  OF  ATTORNEY.    A  person  thousfa  not  a  party 

to  the  deed^  may  be  iq;>pointed  attorney  by  Uie  deed  41S» 


Vnfl^    See  Feme  Cwert. 
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